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FOREWORD 


THE FOREWORD TO THE SPRING ISSUE of the Law Forum made 
note of the tremendous surge of interest in the subject of procedure. That in- 
terest is clearly a continuing phenomenon and the past few months have 
given evidence of a still growing impetus. The program sessions of the annual 
Illinois State Bar Association meeting held at Champaign-Urbana in June set 
forth that interest in bold relief. Eleven separate-topics were given interest- 
ing treatment at those sessions. Five from that group of eleven were directly 
related to the improvement of our existing machinery of justice. Such sub- 
jects as “Improving Appellate Procedure in Illinois,” “Traffic Courts and 
the Bar,” and “A New Administrative Procedure Act for Illinois” illustrate 
a growing awareness among thinking lawyers of the deficiencies in our 
present system. Motion and change do not necessarily mean progress but 
neither does blind adherence to the status quo assure that the ideal of justice 
will best be served. A firm understanding of the old and a keen and open- 
minded analysis of the new are essential requisites in plotting any course 
of law improvement. 


Additional evidence of the bar’s interest is to be found in the creation 
by the Illinois State Bar Association of the new Section on Judicial Selec- 
tion, Administration, and Organization. This section, under the chairman- 
ship of Judge Floyd E. Thompson of Chicago, will undertake the monu- 
mental task of a thorough study and revision of our present judicial structure 
in the state. This section should have the support and cooperation of the 
entire Illinois bar. 

The first half of the discovery symposium, published as the Spring, 
1950, issue of the Law Forum, has received an enthusiastic reception. A 
press run of two thousand copies is virtually exhausted. The response to 
this issue furnishes still another item of proof that the Illinois lawyer is 
vitally concerned with the adjective law. 


The present issue completes the discovery symposium. It deals with 
technical discovery devices—the deposition, physical examination in per- 
sonal injury suits, and the pre-trial conference—which supplement the 
traditional procedures covered in the spring issue. 

Perhaps the most basic of all discovery tools is the deposition. Cer- 
tainly it is the device with which the lawyer is most familiar. As a method 
of preserving testimony it is of ancient equitable origin and was in common 
use long before modern discovery was conceived. In adapting the deposi- 
tion to the peculiar purposes of discovery the legal profession was utilizing 
an effective and proven instrument for the important task of ascertaining 
essential facts in advance of trial. For probing and searching into the dark 
corners of an opponent's case it is the most successful tool of them all. The 
first article in this issue concerns itself with the practical and common sense 
“know-how” involved in the adequate use of the deposition. 
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The second article attacks with vigor what may be the major loophole 
in Illinois discovery practice. Can the defendant in a personal injury suit 
force the plaintiff to submit to a physical examination for the purpose of 
discovering the nature and extent of the claimant’s injury? In light of the 
Illinois Supreme Court decisions the traditional answer has been in the nega- 
tive. A strong argument can be made, however, that the present law of 
Illinois actually allows such an examination. All of the factors, both pro 
and con, are carefully weighed and discussed in “Physical Examination of 
Claimants in Personal Injury Suits.” 

Supreme Court Rule 23A created the pre-trial conference in Illinois. 
“In any civil action, the Court may, in its discretion, direct the attorneys 
for the parties to appear before it for a conference to consider... .”? 
The pre-trial conference has been described by a layman as “the most 
revolutionary innovation of the century in our tradition-encrusted, ponder- 
ous legal system. . .. Without infringing on the individual’s rights, pre-trial 
cuts out most of the red tape, the endless delays and the professional legal 
trickery common in many courts.” * Whether one agrees with this state- 
ment or not it must be admitted that this vital concept is a potent force in 
modern procedure. The pre-trial conference fits neatly into the pattern of 
Illinois discovery practice. However, its functions are broader than those 
of certain other discovery devices and one of its most important contribu- 
tions is the role it plays in the settlement of lawsuits. It is this latter feature 
which the final article in the issue stresses as its dominant attribute. ‘“Pre- 
trial Conference and Its By-Products” discusses not only the theory and 
background of the conference, but describes in detail how it actually works, 
and concludes with proceedings taken from two typical pre-trial conferences. 

A fourth article, “Discovery of Documents and Property,” dealing 
with the proper uses of the procedural tools provided for by Supreme Court 
Rule 17 was planned as a part of this symposium. Due to various complica- 
ting factors it was impossible to complete this article in time for publication 
with the summer issue. It is our hope to print this missing portion of the 
symposium as an appendix to a later issue. 

The student section of the Law Forum contains a new feature that 
should prove of interest to the bar. A legislative note has been prepared 
that discusses the recent addition to Section 14 of the Civil Practice Act al- 
lowing service by publication in suits involving specific performance, 
reformation, or rescission of land contracts. A thorough discussion of im- 
portant new legislation is helpful in bringing it into practical use. That is the 
aim of this new department in the Law Forum. 


Joun E. Cripset 
Editor, Law Form 


*Iui. Rev. Srat., c. 110, §259.23A (1949). 
*Sondern, Uncle Sam Modernizes His Justice, Reader’s Digest, Aug. 1948, p. 45. 
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DISCOVERY BY DEPOSITION 


BY GEORGE RAGLAND, JR.* 


ONE OF THE MOST IMPORTANT INNOVATIONS of the Illinois 
Civil Practice Act of 1933 and the Rules of the Supreme Court thereunder 
was the provision for discovery by deposition prior to trial. This pro- 
vision, utilizing as it did the existing machinery for taking depositions, 
was so simple in appearance and so much in keeping with the traditional 
viewpoint and experience of lawyers and judges that at first only the most 
alert recognized its importance. The ensuing seventeen years have witnessed 
such a progressively increasing use of the procedure that today the taking 
of depositions in advance of trial and as soon as feasible after the complaint 
has been filed is almost routine practice with many Illinois lawyers. ? 


Supreme Court Rule 19(1) provides that: 


“Any party to a civil action may cause to be taken, on oral or writ- 
ten interrogatories, by deposition before trial, in the manner provided 
by law for taking depositions in chancery cases, the testimony of any 
other ~ or of any other person, which is relevant to the prosecution 
or defense of the action, and, if hostile, such person may be examined 
as though under cross-examination.” * 


This allows the procedural incidents of discovery examinations to be gov- 
erned, as far as practicable, by the statutes regulating the taking of deposi- 
tions generally. Thus the procedure for discovering evidence has been 


*GEORGE RAGLAND, JR. A.B. 1925, LL.B. 1928, University of Ken- 
tucky; S.J.D. 1930, University of Michigan; member of the firm of 
Sidley, Austin, Burgess and Smith, Chicago, Illinois; author of Discovery 
Before Trial (1932) and various law review articles. 


*Iut. Rev. Srat., c. 110, § § 182, 259.19 (1949). See also Sunderland, Observations 
on the Illinois Civil Practice Act, 28 Itt. L. Rev. 861, 871 (1934). 

> These developments and trends in Illinois practice have been consistent with the 
experience in many other states. Sce RaGianp, Discovery Berore Triat 247 et seq. 
(1932); Sunderland, Modern Procedural Devices in Davin Duptey Fietp CENTENARY 
Essays 83, 86-87 (1949); Millar, The Mechanism of Fact-Discovery: A Study in Compar- 
ative Civil Procedure, 32 Int. L. Rev. 424, 448 (1937). Enlargement of the permissible 

unds for taking depositions to secure discovery before trial as well as to preserve 

evidence has been a natural development: it affords a method which is integrated with 
the regular business of lawyers and organization of the courts and is consistent with 
the adversary nature of our legal proceedings. Discovery Procedure Symposium Before 
the 1946 Conference of Third United States Circuit Court of Appeals, 5 F. R. D. 403- 
404 (1946). 

*Itv. Rev. Srat., c. 110, § 259.19(1) (1949). 
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combined with the procedure for preserving evidence which has been in 
effect for more than a century. * 


ABSOLUTE CHARACTER OF THE RIGHT 
TO TAKE DEPOSITIONS 


Any litigant has an absolute right to take depositions for discovery of 
his opponent or any other party or witnesses generally. If a trial court en- 
joins the taking of such depositions, the appellate court should issue a writ 
of mandamus or of prohibition against the injunction.* No order of court 
is required in the case of either resident or nonresident witnesses.* Notice 
only is necessary. The lawyer who desires to take depositions for discovery 
before trial need only give the opposite party or his attorney five days’ no- 
tice of the time and place of taking the same if the party entitled to notice 
and his attorney reside in the county where the deposition is to be taken. 
Otherwise, ten ‘days’ notice must be given, plus one additional day’s notice 
for every 400 miles travel from the place of holding of court to the place 
where the deposition is to be taken." Thereafter the notary or other officer 
before whom the deposition is to be taken issues a subpoena for the particular 
person whose deposition is desired. Such a subpoena is required for either 
a party or a witness. ® 


Special problems arise when the party or witness whose deposition is 
desired lives outside the state. It is impossible to compel even a plaintiff to 
come to Illinois for the purpose of submitting to deposition, by staying the 


*See Inuinors Civiz. Practice Act ANNoratep, and particularly annotation to § 105 
prepared by Walter V. Schaefer (1933); Harrow’s ILtinois Practice MaNvuaL 309-324 
(1936); 3 NicHots ILurnots Crvin Practice cc. 46 and 47 (1941); and 19 Jones Iti. Star. 
ANN. § 107.089 (1936). 

*State ex rel. Methudy v. Killoren, 229 S. W. 1097 (Mo. App. 1921). 

* Inu. Rev. Srat., c. 51, § § 24, 26, and 28; c. 110 § 259.19 (1949); Hill v. Jeffery Co., 
292 Ill. 490, 127 N. E. 124 (1920); Schmidt v. Cooper, 274 Ill. 243, 113 N. E. 641 (1916). 
The somewhat different procedure which is appropriate in the case of resident and non- 
resident witnesses respectively is set forth in detail in 3 NicHots ILtinots Civit Practice 
c. 46, and particularly § § 2630-2634 and 2639-2658 (1941). 

‘In. Rev. Srar., c. 51, § 24 (1949). The notice for discovery depositions may be 
given by mail in accordance with Supreme Court Rule 7 (Ixu. Rev. Srat., c. 110 § 259.7 
[1949]). In re Kettles, 365 Ill. 168, 6 N. E.2d 146 (1936). The Committee of the Chicago 
Bar Association on Civil Practice has recently noted that “Section 24 of Chapter 51 re- 
quires notice to a party but is silent upon the question of notice to a witness.” (Annual 
Reports Submitted by Committees in the Association Year 1949-1950, Group Reporting 
January 27, 1950, p. 5). Carr, The Need for Revision of the Discovery Procedure in 
Illinois, [1949] Law Forum 335, 342, points out why the safer procedure is to also mail 
notice to the witness. 

* People ex rel. Prince v. Graber, 397 Ill. 522, 74 N. E.2d 865 (1947). Justice Simp- 
son’s opinion in that case contains an excellent summary of the Illinois procedure for 
discovery by deposition. People ex rel. Prince v. Graber, supra at 525-526, 74 N. E.2d 
at 866-867. 
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“action until he does so.’ The statutes governing depositions in chancery 
cases, which Rule 19 expressly makes applicable to discovery, provide for 
depositions of nonresident witnesses by commission, upon either written or 
oral interrogatories. *° Courts lack power, however, to compel a witness 
residing out of the state to appear for the purpose of giving his deposition 
either inside or outside the state, because their jurisdiction does not extend 
beyond the territorial limits of the state.‘ As a matter of judicial comity, 
many states, inciuding Illinois, have adopted statutes authorizing the courts 
in those states to compel witnesses to appear and testify by deposition pur- 
suant to a commission issued by the court of a sister state. 1 


Nor is there any prohibition or restriction upon the types of civil ac- 
tions in which depositions for discovery may be taken or as to the persons 
who may be examined. Depositions for purposes of discovery before trial 
may be taken in all civil actions, whether in law or in equity. Any party 
may take the deposition for purposes of discovery before trial “of any other 
party or any other person,” thus making it possible to examine both parties 
and witnesses generally. ** 


Supreme Court Rule 19(2) provides that: 


“When the party or person to be examined is a corporation, joint 
stock company or unincorporated association, the testimony of one or 
more of its officers, directors, managing agents, or employees, which is 
relevant, may be so taken.” * 


This provision would seem to be unnecessary since representatives of a cor- 
poration may be examined as witnesses. The paragraph purports to deal 
only with the taking of the deposition and not with its use. Hence, the 
Rule does not in terms deal with the question whether such a deposition con- 
stitutes an admission or whether it may be used at the trial. The question 
whether the deposition of a representative of a corporation can be used 


*People ex rel. Prince v. Graber, supra note 8. 

* Tut. Rev. Srat., c. 51, § § 26, 28, and 36 (1949). 

"Hill v. Jeffery Co., 292 Ill. 490, 127 N. E. 124 (1920). 

* Tux. Rev. Srat., c. 51, § 36 (1949); People v. Rushworth, 294 Ill. 455, 128 N. E. 
555 (1920); 16 Am. Jur., Depositions § 43; and Uniform Foreign Depositions Act, which 
has been adopted in some ten states and Alaska, as set forth in 9 Unirorm Laws An- 
NOTATED 323 (1942). A valuable collection of the statutes and treaties covering deposi- 
tions abroad is contained in Dyer-SmitH, FepERAL EXAMINATIONS Berore ‘TRIAL AND Dz- 
Position Practice (1939), especially Book III thereof entitled “International Practice 
and Procedure for Obtaining Evidence and Discovery Abroad.” See also Fen. R. Civ. P., 
28(b); Halpern, Procuring Evidence Abroad, 14 Turane L. Rev. 29 (1939); and Landis, 
Foreign Depositions Practice in American Civil Suits: a Judicial Stepchild, 96 U. or Pa. 
L. Rev. 241 (1947). 

*® Tu. Rev. Srat., c. 110, § 259.19 (1949). See also McCasxi1t, Ituinois Civit Prac- 
tice Act ANNOTATED 390 (1933). 

“Tuy. Rev. Srat., c. 110, § 259.19 (1949). 
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against the corporation as an admission must be reserved for the trial.** The 
decision of the appellate court in Rose v. City of Chicago et al, ** however, 
shows that it may be of some practical advantage to proceed expressly under 
Rule 19(2) in taking the deposition of a corporate representative. In that 
case the court allowed the deposition of the president and general manager 
of one of the defendants, which had been taken under Rule 19(2), to be used 
as original evidence at the trial without finding that the deposition con- 
stituted admissions of the defendant, although apparently it did in fact con- 
tain some admissions. It should be noticed that Federal Rule 26(d)(2) ex- 
pressly authorizes the use of such a deposition of a corporate representative 
by the adverse party at the trial “for any purpose.” *” 


TIME OF EXAMINATION 


Depositions may be taken by any party as soon as the complaint has been 
filed and need not be delayed until after issue has been joined. ?* Of course, 
unless the deposition is taken pursuant to stipulation, it is necessary to give 
at least five days’ notice before taking. ** 


It is interesting to note the trend in the federal courts toward the Illinois 
practice in this respect. The 1948 amendment to Federal Rule 26(a) has 
recently been held to authorize depositions upon the filing of the com- 
plaint. *° The District Court of the United States for the Southern District 
of New York held that the defendant could not prevent the plaintiff from 
taking depositions of the defendant’s officers under amended Federal Rule 
26(a) pursuant to notice served by leave of court simultaneously with the 
complaint, even though issue had not been joined. The court reinforced 
its decision by the statement that in Indiana and Missouri the plaintiff has 
the absolute right to take depositions at any time after the suit is commenced. 
Illinois has the same rule as Indiana and Missouri in this respect. 


*See Ragland, Discovery Before Trial Under the Illinois Civil Practice Act, 28 
Inu. L. Rev. 875, 877 (1934). 

© 317 Ill. App. 1, 45 N. E.2d 717 (1st Dist. 1942). 

“Fep. R. Civ. P., 26(d) (2). Significantly Federal Rule 26(d) (2) omits use of the 
word “employee”; see Commentary, Taking Deposition of a Corporation, 9 Fev. RULES 
Serv. 982 (1946). 

* Schmidt v. Cooper, 274 Ill. 243, 113 N. E. 641 (1916); Kimball v. Ryan, 283 Ill. 
App. 456 (Ist Dist. 1936). Also see the statement of Judge Harry M. Fisher, motion 
judge of the Circuit Court of Cook County, in The Persistance of Chitty, 6 U. or Cut. 
L. Rev. 359, 370 (1939): “There seems to be an unfounded impression that discovery 
depositions cannot be had until issues are joined. There is no basis for this. Such dis- 
covery may be had for the purpose of preparing the answer or amending the complaint.” 

*See discussion supra and particularly footnote 7. 

*Fep. R. Civ. P., 26 (a). Keller-Dorian Colorfilm Corp. v. Eastman Kodak Co., 
9 F. R. D. 432 (S. D. N. Y. 1949). See also 2 Moore’s Feperat Practice c. 26 
(1938) and Moore’s FeperaL Ruies aNp OrriciaL Forms 1108 (1949). 
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There is no provision in Illinois, as there is under the Federal Rules ** 
and in some states, whereby the plaintiff may have discovery before filing 
his complaint. A practice has developed, however, in states having statutes 
similar to that in Illinois, which allows what is tantamount to discovery be- 
fore pleading. The plaintiff files a skeleton complaint, takes depositions, 
and then amends. It has been held that the failure of the plaintiff to state a 
cause of action will not deprive him of his right to take depositions. ** The 
mere “institution of the suit” is regarded as the “guaranty of the plaintiff's 
earnestness.” *° The appellate court of Illinois has indicated, in a decision 
prior to the Civil Practice Act, that a different rule might obtain here. In 
its opinion in Schmidt v. Cooper,** which was affirmed by the Supreme 
Court, ** the appellate court said that “No point is made that the bill does 
Not state a cause of action.” 7° Thirty years later in Kimball v. Ryan *' the 
same court quoted this statement with approval and stressed the defendants’ 
challenge of the sufficiency of the complaint in opposing the plaintiff's at- 
tempt to continue to take discovery depositions during the summer recess 
and upheld the action of the trial court in granting a motion to strike the 
complaint at an emergency hearing. 


GENERAL CONDUCT OF THE HEARING 


In Illinois, as in most other states which authorize discovery- 
depositions, the examination often is held in the office of the examining 
lawyer. Neither the statutes nor rules prescribe any particular place. The 
choice of a place usually is based upon considerations of convenience rather 
than of tactical advantage. 

After the witness has been sworn by the notary or other officer before 
whom the deposition has been noticed, ** the attorney for the party who has 
noticed the deposition then interrogates the witness. He has the express 
right to examine the witness, if hostile, as though under cross-examination. *° 
While the practice and the art of conducting discovery examinations vary 
among lawyers and in particular litigation, the more usual practice is to 
avoid a hostile cross-examination and to use instead a friendly approach. The 
purpose of discovery examinations governs the tactics employed. Usually 
the purpose is to get as much information as possible without disclosing too 


1 Fep. R. Civ. P., 27. 

*Rossbach v. Superior Court of California et al., 185 Pac. 879 (Cal. App. 1919); 
State ex rel. Methudy v. Killoren, 229 S. W. 1097 (Mo. App. 1921). 

* Ex parte Munford, 57 Mo. 603, 605 (1874). 

* 195 Ill. App. 531 (1st Dist. 1915). 

* 274 Ill. 243, 113 N. E. 641 (1916). 

195 Ill. App. 531, 535 (1st Dist. 1915). 

*" 283 Ill. App. 456, 466 (1st Dist. 1936). 

* Iii. Rev. S1st., c. 51, § 30 (1949). 

* Id. c. 110, § 259.19. 
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largely the objectives. The examining lawyer is content to have the witness 
talk freely and fully, if he will, so that he can be pinned down to a definite 
and complete story. 


Next the attorney for the adverse party is allowed to propound ques- 
tions if he so desires. °° Ordinarily there is no desire upon his part to ask 
questions, unless they are for the purpose of explanation or correction. 
Often the opposing lawyer asks no questions whatever. 


The traditional practice has been for the reporter to reduce a deposition 
to writing since this is one of the principal statutory steps which must be 
complied with literally if the deposition is to be used formally at the trial. ** 
For various reasons the lawyer who takes a discovery-deposition often in- 
structs the reporter not to transcribe his notes. The opposing lawyer can 
compel the deposition to be transcribed only if he will agree to pay the cost 
thereof. 

If the examination is transcribed it must be signed by the deponent. 
The witness has a right to correct his deposition before swearing to it and 
signing it, and for tactical reasons the lawyer usually is glad to have the 
record show both the reporter’s notes and the correction. * 


DECIDING OBJECTIONS AND COMPELLING ANSWERS 


The officers who are empowered to take depositions in Illinois can issue 
subpoenas but they are powerless to enforce obedience to them. If the wit- 
ness refuses to obey the subpoena, the procedure prescribed by the statutes 
is for the officer issuing the subpoena to file a petition against the offending 
witness in the circuit court of the county in which the deposition is to be 
taken, setting forth the facts of the witness’ refusal, the officer’s authority to 
take the deposition, and attaching a copy of the subpoena and return of 
service thereof. ** The petition shouid be filed in the original action, unless 
the original action is pending in a court of another county. ** It should pray 
for an order requiring the witness to attend and testify. Disobedience of 
such an order constitutes contempt of court and may be punished 
accordingly. * 

The officer has no power to compel answers to questions nor to relieve 
the witness from answering. If a particular question is objected to, the 


* Tux. Rev. Srar., c. 51, § 30 (Section 30 of the Evidence and Depositions Act) pro- 
vides that “where the testimony is taken upon oral interrogatories, [the officer before 
whom the deposition is taken shall proceed to examine the witness] upon all such in- 
terrogatories as may be directed to be put by either party litigant.” 

* People ex rel. Prince v. Graber, 397 Ill. 522, 74 N. E.2d 865 (1947). 

* Harrison v. Thackaberry, 248 Ill. 512, 94 N. E. 172 (1911). 

* Tut. Rev. Stat., c. 51, § 36 (1949). 

“Lorsbach v. Hartford Fire Insurance Co., 315 Ill. App. 32, 42 N. E.2d 338 (3d 
Dist. 1942). 

* Inv. Rev. Srat., c. 51, § 36 (1949). 
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“officer can only direct the witness to answer subject to the objection and 


note the objection, although he is powerless to enforce obedience. The 
witness should be able to refuse to answer any question which involves a 
question of privilege or which clearly is improper. If the witness refuses to 
answer and the examining lawyer desires that an answer be compelled, it is 
necessary to certify the question to the circuit court for an order directing 
the witness to answer. The procedure is the same as upon a refusal to obey 
the subpoena. ** 

The exact balancing of the scales between unjust concealment, on the 
one hand, and unjust discovery, on the other, is largely dependent upon the 
question whether a ruling can be expeditiously secured from the court 
when an objection arises during the course of the examination. Unfortu- 
nately uniformity among the various courts has not yet been accomplished 
in this regard. The indirect effect of this consideration is even more im- 
portant than the direct effect. Usually lawyers know whether a question is 
proper or improper. In the case of most judges little danger exists of a party 
being forced to disclose improper matters since he can refuse to answer until 
compelled to do so by the judge. If the party under examination can, with- 
out unnecessary delay, be compelled to answer a proper question, scant 
encouragement is afforded to a party to withhold information in the hope 
that his adversary will prefer to let the matter drop rather than to pursue 
the remedy of forcing an answer. Lawyers are willing to do voluntarily 
that which they know they can be forced to do. 

The very broad sanctions for full discovery under the Federal Rules 
should be compared with the rather narrow confinement of the remedy in 
the Illinois state courts to punishment for contempt. ** The sanctions are 
complete in the federal courts and enforcement can be obtained with rela- 
tive expedition, if necessary. Perhaps this explains why the complaint among 
many attorneys in the Illinois state courts that adverse parties and witnesses 
sometimes indulge in obstructionist tactics at deposition hearings in order to 
frustrate full discovery is largely absent among federal practitioners. 


SCOPE OF THE EXAMINATION 


Supreme Court Rule 19 authorizes discovery examinations upon all of 
the issues of the case. That Rule expressly provides that any testimony 
“which is relevant to the prosecution or defense of the action” may be 
elicited and that if the witness is hostile he may be examined “as though 
under cross-examination.” The history of Rule 19 shows that the above 
quoted words were employed for the purpose of avoiding a narrow scope 
for discovery examinations. The first draft of the rule, as attached to the 


* Ibid. 
"Fep. R. Civ. P., 37(b), 45(f). 
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Schedule of Rules to the Civil Practice Act proposed by the Committee on 
Judicial Administration of the Illinois State Bar Association, provided that 
testimony “material and necessary to the prosecution or defense of the ac- 
tion” could be elicited. This was copied from the New York Civil Practice 
Act. The wording of the rule later was changed to its present form for the 
express purpose of escaping application of the narrow construction which 
had been placed upon such words by the New York courts. The New York 
courts had held that discovery could be had concerning only those issues 
which the examining party had the burden of proving. ** It would seem 
that the object behind the change of the wording of the rule in Illinois 
would have been more certain of attainment had the rule been changed to 
read “relevant to the issues of the case” instead of “relevant to the prosecu- 
tion or defense of the action.” The changed wording of the rule certainly 
was intended to adopt the practice followed in almost all jurisdictions except 
New York, that anything relevant to the issues of the case may be dis- 
covered. *® No restriction on the scope of discovery-deposition hearings 
has been evidenced by the Illinois decisions and the practical conduct of 
such hearings promotes liberality of scope. 

The ordinary rules of evidence are applicable at examinations for dis- 
covery. Objections of privilege are just as tenable at examinations before 
trial as at the trial. As to these, the party can protect himself by refusing 
to answer, since the officer cannot compel an answer but must certify the 
question to the court. *° 


* Lockwood v. Rose, 125 Ind. 588, 25 N. E. 710 (1890). See also Schlechte v. Chi- 
cago Electric Transit Co., 157 Ill. App. 181 (1st Dist. 1910). The First Department of 
the Appellate Division of the New York Supreme Court has recently held that in com- 
mercial cases at least this New York view is “one-sided, unreal and unfair.” Marie 
Dorros, Inc., v. Dorros Bros., Inc., 274 App. Div. 11, 14, 80 N. Y. S.2d 25, 28 (1st Dept. 
1948). Comments on the importance of this decision appear in Comment, 48 Cot. L. 
Rev. 951 (1948) and in 1948 Annual Survey of American Law 858. 

* Western Union Telegraph Co. v. Williams, 129 Ky. 515, 112 S. W. 651 (1908); 
La Coss v. Lebanon, 78 N. H. 413, 101 Atl. 364 (1917); Eaton v. Farmer, 46 N. H. 200 
(1865); Ex parte Berger, 101 Ohio St. 512, 130 N. E. 935 (1920) (per curiam); Shaw v. 
Ohio Edison Installation Co., 9 Ohio Dec., Repr. 809 (1899); Horlick’s Malted Milk Co. 
v. A. Spiegel Co., 155 Wis. 201, 144 N. W. 272 (1913); Kelly v. Chicago and N. W. R. 
R. Co., 60 Wis. 480, 19 N. W. 521 (1884). Even jurisdictions which have ae the 
New York statute have repudiated the illiberal construction of the New York courts 
in this regard. Vincent v. Van Blooys, 263 Mich. 312, 248 N. W. 633 (1933); Nestle v. 
Fleming, 262 Mich. 417, 247 N. W. 709 (1933). See also Sunderland, The Provisions Re- 
lating to Trial Practice in the New Illinois Civil Practice Act, 1 U. or Cm. L. Rev. 188, 
204 (1933). A commission to revise the New York statutes has recommended that the 
New York rule be changed to conform to the rule in the majority of jurisdictions. The 
practice under similar statutes in other jurisdictions, as well as the New York decisions, 
is discussed in RacLanp, Discovery Berore Triat cc. 15 and 16 (1932). 

“See especially statement of the court in Hill v. Jeffery Co., 292 Ill. 490, 497, 127 
N. E. 124, 126 (1920) that: “If the witness is interrogated concerning any matter which 
he deems improper he may refuse to answer, and in such case the commissioner may 
report to the court and the court will rule upon the question.” 
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Objections that questions are irrelevant, if made at the trial, are ad- 
dressed to the sound discretion of the court. Even if the same general rules 
as to relevancy were to control at discovery examinations as at the trial, the 
practical application of these rules necessarily would differ. Relevancy 
always presupposes a standard, i.e., relevant to what? Moreover it is equally 
clear that the standard must be a factual one, for no question can be relevant 
to a pure question of law. The standard is more certain by the time trial is 
reached because the issues of the case have been determined. The basic 
rule that the interrogation must be relevant to some matter in dispute be- 
tween the parties could apply to discovery examinations, but with a differ- 
ence arising from the necessity of the case, namely, that the matter in dis- 
pute is not likely to have been as accurately determined as it will be at the 
trial. For this reason some of the other state courts early adopted the test 
that discovery might be allowed if it were material for the determination of 
any matter in question about to come on for trial between the parties to the 
action. *? Other courts have said that the test was not whether the matter 
inquired of would be competent at the trial, but merely whether it might 
be. *? Still other courts have adopted a “reasonably relevant” test. ** Judge 
Major has recently announced a similar view under the Federal Rules, stating 
that the matters of which discovery is sought must be “reasonably probable 
to be material in the case.” ** 


The federal courts have gone further than the state courts under Federal 
Rule 26. That rule employs somewhat similar language concerning the 
permissible scope of discovery-deposition hearings. Under it the examina- 
tion must relate “to the claim or defense of the examining party or the claim 
or defense of any other party.” ** The 1948 amendment to Federal Rule 
26(b) and the report thereon of the Advisory Committee on the Rules ap- 
pointed by the Supreme Court of the United States make doubly clear the 
broad scope of discovery examinations under Federal Rule 26. The last 
sentence of paragraph (b) of that rule, as amended in 1948, provides: 


“It is not nag for objection that the testimony will be inadmissible 
at the trial if the testimony sought appears reasonably calculated to lead 
to the discovery of admissible evidence.” * 


The Advisory Committee, citing numerous decisions of the federal courts 
in support, reported that: 


“Free v. Western Union Telegraph Co., 135 Iowa 69, 110 N. W. 143 (1907). See 
also Bray, Discovery 11. 

“Boston & Maine R. R. v. State, 75 N. H. 513, 77 Atl. 996 (1910); Lyell v. Ken- 
nedy, 50 L. T. R. 730 (1884). Contra: Ex parte Schoepf, 74 Ohio St. 1, 77 N. E. 276 
(1906). 

“ Volusia County Bank v. Bigelow, 45 Fla. 638, 33 So. 704 (1903). 

“ June v. George C. Peterson Co., 155 F.2d 963, 967 (C. C. A. 7th 1946). 

“Fen. R. Civ. P., 26. 

“ Id., 26(b). 
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“In such a preliminary inquiry [discovery-deposition hearings] ad- 
missibility at trial should not be the test as to whether the information 
sought is within the scope of proper examination. Such a standard un- 
necessarily curtails the utility of discovery practice. Of course, mat- 
ters entirely without bearing either as direct evidence or as leads to 
evidence are not within the scope of inquiry, but to the extent that the 
examination develops useful information, it functions successfully as an 
instrument of discovery, even if it produces no testimony directly 
admissible.” *7 


The practice in this regard in Illinois state courts is largely in the same direc- 
tion, although not as clearly authorized by the applicable court rules and 
decisions. 


A special problem in this connection, which is encountered generally 
in discovery practice, is whether and to what extent the names of prospec- 
tive witnesses can be discovered. The general rule has been that the adverse 
party cannot be compelled to disclose the names of his witnesses as such, * 
although the names of witnesses may necessarily be disclosed in the process 
of discovering material facts.*° The Illinois statutes and rules do not purport 
to deal with this problem *° and the Illinois courts have considered it to 
only a minimum extent. The Illinois Supreme Court has held that it is 
proper to order one of the parties to an action in equity under the Civil 
Practice Act to reveal the names of other bondholders who are necessary 
parties. °* The appellate court has permitted the personal representative of a 
pedestrian who was fatally injured by a collision between automobiles at a 
street crossing to learn before trial the identity of the defendant who was to 
blame for the accident. *? The federal practice is more explicit in this regard, 
Federal Rule 26(b) providing that a deponent may be asked about “the 


“ Report of Proposed Amendments to Rules of Civil Procedure for the District 
Courts of the United States, § F. R. D. 433, 454 (1946). 

“In Marquette Manufacturing Co. v. Ogelsby Coal Co., 247 Fed. 351, 352 (N. D. 
Ill. 1918) Judge Sanborn, citing a number of English and federal cases, went so far as to 
state that, “All the decisions agree that the answering party need not disclose the names 
of his witnesses or his evidence, because this would enable an unscrupulous opponent to 
gain a dishonest advantage.” 

® RacLAND, Discovery Bercre TriAL 139-144 (1932); Pike and Willis, The New 
Federal Deposition-Discovery Procedure: I and II, 38 Cot. L. Rev. 1179 and 1436, 1443 
(1938). 

It should be noticed, however, that Section 58 of the Illinois Civil Practice Act 
provides that “Wherever a bill for discovery, or interrogatories in a bill for relief, 
would heretofore have been available, the same discovery may hereafter be had by mo- 
tion filed in the cause wherein the matters sought to be discovered would be used.” 
(Inu. Rev. Srat., c. 110, § 182 [1949]; italics added). 

* Ashton v. MacQueen, 361 Ill. 132, 197 N. E. 561 (1935). 

” Aarseth v. Stein, 278 Ill. App. 16, 19 (1st Dist. 1934). 
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‘identity and location of persons having knowledge of relevant facts.” ** 
Discovery of the names of witnesses often is accomplished under this rule. * 


USE OF THE DEPOSITION AT THE TRIAL 


The most troublesome problems which arise from combining discovery 
with ordinary deposition procedure in Illinois concern the use of discovery- 
depositions at the trial. There is the danger that discovery-depositions may 
be used as original evidence even though the deponent is available to testify 
as a witness at the trial. In practice this danger is minimized, probably be- 
cause discovery-depositions often are not transcribed or, if transcribed, are 
still less frequently filed in conformity with the statutory requirements. - 
The primary purpose of the lawyer in taking such a deposition is to ascertain 
and pin the witness down to a definite story early, and he contemplates its 
use at the trial for impeachment or to refresh the memory of the witness. 
Often the deposition is not transcribed in order to save expense. Sometimes 
the taker refrains from filing the deposition lest his adversary use it. All of 
these factors have tended to minimize the danger. 


There is, however, an unfortunate if somewhat academic danger in this 
respect. The Illinois rule for almost a century has been that depositions 
taken and filed in comformity with the statutory requirements may be used 
as original evidence even though the deponent is present at the trial, and the 
Evidence Act in terms so provides. ** Home Life Insurance Co. v. Frank- 
lin *" and Rose v. City of Chicago et al ** show that occasionally a discovery- 
deposition is used as original evidence in lieu of the oral testimony of the 
witness, even though he is available at the trial. In the former case the 
appellate court recognized that the practice of allowing depositions taken 


53 Fep. R. Civ. P., 26(b). 

“See Commentary Discovery of Names of Witnesses, 3 Fev. Rutes Serv. 709 
(1940). 

* Inu. Rev. Srat., c. 51, § § 30 and 31 (1949). The Supreme Court of Illinois has 
recently held that a deposition taken by the plaintiff of an adverse witness but never 
sealed and filed with the clerk of the court in accordance with the requirements of Sec- 
tions 30 and 31 of the Illinois Evidence Act, is informal only and is properly excluded 
when offered as original evidence at the trial. Schnoor v. Terlep, 399 Ill. 101, 77 N. E.2d 
140 (1948). The various aspects of this problem are discussed in Corcoran v. Morrison 
Hotel Corp., 339 Ill. App. 203, 89 N. E.2d 431 (1st Dist. 1949). 

Tut. Rev. Srat., c. 51, § 34 (1949). Common law cases: Illinois and Michigan 
Canal v. Adler, 49 Ill. 311 (1868); Bradley v. Geiselman, 17 Ill. 571 (1856); Frink v. 
Potter, 17 Ill. 406 (1855); Kristel v. Michigan Central R. R. Co., 213 Ill. App. 518 (2d 
Dist. 1919). Chancery cases: Ryan v. Sanford, 133 Ill. 291, 24 N. E. 428 (1890); Moss 
v. McCall, 75 Ill. 190 (1874); Benton State Bank v. Bennett, 247 Ill. App. 252 (4th Dist. 
1928); Fischer v. Haxtun, 210 Ill. App. 506 (2d Dist. 1918). These chancery cases hold 
that depositions duly taken and filed in a chancery cause are a part of the record with- 
out being incorporated in a certificate of evidence. 

* 303 Ill. App. 146, 24 N. E.2d 874 (1st Dist. 1940). 

** 317 Ill. App. 1, 45 N. E.2d 717 (1st Dist. 1942). 
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for discovery to be read even though the deponent is available to testify at 
the trial “would make the taking of the evidence of the opposite party upon 
oral interrogatories prior to the trial and for purposes of discovery ex- 
tremely hazardous.” ** While the court was dealing with interrogatories 
for discovery under the rules of the Municipal Court of Chicago, which it 
said “perform the same functions” in that court as do the Civil Practice Act 
and Supreme Court Rules in the state courts, it considered by way of dictum 
the various aspects of the similar problem in the state courts. 


Another aspect of the problem is reflected in Review Printing & Sta- 
tionery Co. v. McCoy. In that case the appellate court held that a party 
does not exhaust his right to examine the opposite party in open court by 
taking his deposition prior to the trial. 


It should not be possible to use a deposition taken for discovery pur- 
poses as original evidence—except as admissions by a party—if the witness 
is available to testify in person. There is a difference between taking deposi- 
tions for the dual purpose of preserving testimony in the event the witness 
should become unavailable for oral testimony at the trial and of discovery 
before the trial, on the one hand, and taking depositions as the regular mode 
of adducing evidence, on the other hand. In the former event the deposi- 
tion serves merely as thorough preparation for a trial conducted in the 
orthodox manner; in the latter it fosters all of the vices which are attendant 
upon a trial of the case on paper only.** Supreme Court Rule 19 merely 
covers the taking of a deposition for discovery and provides that such de- 
position may be “taken . . . in the manner provided by law for taking 
depositions in chancery cases.” Nothing whatever is said in Rule 19 about 
the use of depositions at the trial. °* Use at the trial for purposes of admis- 
sions against a party or to refresh a witness’ memory or to impeach or 
contradict his testimony is not dependent upon the sealing and filing of the 
deposition with the clerk in accordance with the requirements of the Evi- 
dence Act. Those requirements might well apply only for the purpose of 


* Home Life Insurance Co. v. Franklin, 303 Ill. App. 146, 151, 24 N. E.2d 874, 876 
(1st Dist. 1940). Sometimes the attorney attempts to secure some protection by having 
his opponent state at the discovery-deposition hearing that the deposition is being taken 
for discovery purposes only pursuant to Rule 19. But often the opponent refuses to be 
so limited, stating instead that the deposition is being taken pursuant to the Illinois 
statutes and rules of court. 

” Home Life Insurance Co. v. Franklin, supra note 59 at 149-151, 24 N. E.2d at 
875-876. 

* 291 Ill. App. 524, 10 N. E.2d 506 (2d Dist. 1937). 

“See People ex rel. Brignall v. Lewe, 383 Ill. 549, 558, 50 N. E.2d 577, 581 (1943). 
See also Millar, Davin Duptey Firetp Centenary Essays 139 (1949). 

* It should be noted, however, that Supreme Court Rule 20 (Inx. Rev. Srart., c. 110, 
§ 259.20 [1949]) provides that: “No disclosure as to any matter, whether obtained by 
complaint for discovery or by motion under rules, shall be conclusive, but may be con- 
tradicted by other testimony.” This provision seems to relate more to the use of 
discovery-depositions than to their taking. 
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~ qualifying the deposition for formal use as original evidence in the event 
the witness is not available to give oral testimony at the trial. 


One of the most troublesome questions concerning the exact borderline 
between taking and using a discovery-deposition is whether the taking of 
such a deposition effects a waiver of the incompetence of the witness even 
though the deposition is not used at the trial. In DeYoung v. Ralley,** a 
pedestrian brought an action against the execufrix of a deceased motorist 
for injuries sustained when the pedestrian was struck by the motorist’s auto- 
mobile. On the trial of the case the attorney for the defendant asked the 
plaintiff, who was disqualified to testify in her own behalf, if she had not 
testified by deposition that she did not see the automobile before the ac- 
cident. The trial court permitted the plaintiff's attorney, over the strenuous 
objections of the defendant’s counsel, to interrogate fully as to all that had 
occurred at the time of and just prior to the accident. Judgment was ren- 
dered for the plaintiff. The appellate court reversed, holding that the single 
question by defendant’s counsel had made it possible for the plaintiff's coun- 
sel to interrogate only as to any other part of the deposition that might 
relate to that question and not as to the accident generally. The Illinois 
Supreme Court has not passed upon the problem. ** The conflict of author- 
ity in other states gives added reason for caution in taking the deposition of 
the defendant in an action for wrongful death or of a witness with respect 
to transactions or conversations with a deceased person.** On principle, 
however, the rule followed in Wisconsin, Ohio, Kentucky, and certain 
other states seems correct, namely, that the mere taking of a deposition does 
not make it evidence for either party and the question as to waiver of the 
incompetence of a party or witness is determinable by actions at the trial, 
including use of a deposition, and not by the mere taking of a deposition. ° 
Recently the United States Court of Appeals for the Seventh Circuit, in an 
opinion rendered by Judge Major and concurred in by Judges Kerner and 
Lindley and citing the DeYoung and Chapman decisions of the Illinois ap- 
pellate court, stated, “In Illinois it has been held that depositions taken under 


“ 329 Ill. App. 1, 67 N. E.2d 221 (1st Dist. 1946). See also —— v. Bruton Inc., 
325 Ill. App. 334, 60 N. E.2d 125 (4th Dist. 1945); and Winger v. Chicago City Bank & 
Trust Co., 325 Ill. App. 459, 492, 60 N. E.2d 560, 575 (1st Dist. 1945). 

“ Cf. Forbes v. Snyder, 94 Ill. 374 (1880). For an excellent discussion of this whole 
subject see Finn, Depositions and Pretrial Discovery Under the Illinois Civil Practice 
Act, 17 Cut-Kent Rev. 301, 338-340 (1939). 

See Notes, 159 A. L. R. 411, 422 (1945); 107 A. L. R. 482, 491 (1937); and 64 
A. L. R. 1148, 1165 (1929). 

* Biehl v. Biehl’s Adm’x, 263 Ky. 710, 93 S. W.2d 836 (1936); Prince v. Abersold, 
123 Ohio 464, 175 N. E. 862 (1931); and Maldaner v. Smith, 102 Wis. 30, 78 N. W. 140 
(1899). 
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the Illinois Civil Practice Act do not waive the incompetence of the de- 
ponent under Sec. 2 of the Evidence Act.” ® 


A final and perhaps the most troublesome problem in Illinois is whether 
and under what circumstances depositions taken primarily for discovery are 
admissible as original evidence in the event the deponent has died or other- 
wise become unavailable as a witness by the time of the trial. If the deposi- 
tion is transcribed, signed, and filed in strict conformity with the statutory 
requirements, it should be usable as original evidence. If, however, the 
reporter has not transcribed his notes or if the deposition is not signed even 
though it has been transcribed or if the deposition has not theretofore been 
filed even though it has been transcribed and signed, there is no definite 
authority to support use of the deposition. Illinois practice in this regard 
may cause hardship in the event a key witness whose deposition has been 
taken for discovery purposes unexpectedly dies before the trial, but it also 
minimizes the expense of discovery examinations which often assumes 
burdensome and unfair proportions in the federal courts. 


The general rules concerning the use of discovery-depositions at the 
trial in other states which employ the regular deposition procedure as a 
mode of discovery before trial, and which should also apply in Illinois, are 
as follows: 

(1) The primary use of a deposition taken for purposes of discovery 
before trial is to refresh the recollection and to impeach or contradict the 
witness at the trial. 

(2) The deposition of a party (not a mere witness) may be used at the 
trial as evidence of an admission, even though the deponent is present. 


(3) Any party, regardless of who has taken the deposition and regard- 
less of whether it is the deposition of a party or of a witness, may, if the 
deposition has been filed in conformity with the law, use it in the event the 
deponent is unavailable for oral testimony at the trial. 7° 


* Wassermann v. Daar, 11 Fep. Rutes Serv. 577, 578 (C. C. A. 7th 1948). Publica- 
tion of the opinion was suspended by the order of the Court of Appeals on June 16, 
1949, but the order provided that the judgment of the Court of Appeals would stand, 
and the opinion was not withdrawn. The mandate, judgment, and opinion, which the 
judgment directed the district court to follow, had previously been filed in the district 
court. 

See Comment, Tactical Use and Abuse of Depositions Under the Federal Rules, 
59 Yale L. J. 117 (1949). 

® Numerous decisions are cited in Finn, supra note 65, at 327-332, and in Ragland, 
supra note 15, at 883-886. Fep. R. Civ. P., 26(d), codified the rules of law which have 
thus been declared and applied generally by the state courts. 














SuMMER] DISCOVERY BY DEPOSITION 

DOCUMENTARY DISCOVERY INCIDENT TO 

DEPOSITIONS; DISCOVERING OPPONENT’S 
PREPARATION FOR TRIAL 


The officer before whom a deposition is noticed has the power to com- 
pel the witness “to produce books and papers” by subpoena duces tecum. "* 
This method of ascertaining what documents age in the possession of the 
adverse party and the contents thereof is in addition to the “affidavit of 
documents” procedure established by Supreme Court Rule 17. 


It is one thing to authorize unrestricted and complete discovery of the 
facts, oral or written, involved in a lawsuit; it is quite another thing to per- 
mit one lawyer to take advantage of his opponent’s preparation for trial 
without restriction. In the latter situation the Supreme Courts of both the 
United States and Illinois recently have seen fit to measurably protect a 
lawyer’s preparation for trial from discovery before trial. In the well-known 
case of Hickman v. Taylor,** the Supreme Court of the United States 
limited the scope of discovery under the Federal Rules by holding that wit- 
Ness’ statements which an attorney had obtained in preparation for trial are 
not open to inspection by the opposing lawyer unless he shows that the 
statements are essential to his client’s case. This case had the effect of 
“severely limiting the right to discovery of attorney’s work-products.” * 
The 1945 amendment to Rule 17 of the Rules of the Supreme Court of Illi- 
nois and a recent decision of that Court ** have gone even further and pro- 
tected from discovery examinations memoranda, reports, or documents 
prepared by or for either party for use in the trial, or any communication 
between any party or his agent and the attorney for such party. In holding 
that this rule also immunized photographs, the Supreme Court said that “ 
the clear meaning of the exception is that anything prepared by or tn 
either party in preparation for trial is not subject to production under the 
rule.” *° While Rule 17 and this opinion of the Supreme Court in terms 
apply to discovery of documents and books under the rule, the same reason- 
ing would seem to immunize from disclosure on deposition hearings similar 


“Tuy. Rev. Srat., c. 51, § 36 (1949). 

™ Id. c. 110, § 259.17. See also Levinson v. Fidelity and Casualty Co. of New York, 
348 Ill. 495, 181 N. E. 321 (1932). 

™ 329 U. S. 495, 67 Sup. Cr. 385 (1947); see also Clark, Experience Under the 
Amendments to the Federal Rules of Civil Procedure, 8 F. R. D. 497, 502, (1949); and 
the Discovery Procedure Symposium, in which the lawyers in the Hickman-Taylor 
litigation participated, reported in 5 F. R. D. 403 (1946). 

™ See Note, 62 Harv. L. Rev. 269 (1948); see also Note, 42 Int. L. Rev. 238 (1947); 
and the requirement of the Court of Appeals for the Second Circuit that it be shown 
that the witness is unavailable for the taking of his deposition before his statement to 
counsel can be ordered produced. Cleary Bros. v. Christie Scow Corp., 176 F.2d 370 
(1949). 

*® Yowell v. Hunter, 403 Ill. 202, 85 N. E.2d 674 (1949). 
© 403 Ill. 202, 210, 85 N. E.2d 674, 679 (1949). 











176 DISCOVERY PRACTICE IN ILLINOIS [Vor. 1950 


materials completed in preparation for trial. Although the Supreme Court of 
Illinois has not yet passed on the matter, the Appellate Courts for both the 
First and the Third Districts recently have held that statements taken by the 
defendant’s claim agent in advance of the filing of suit are protected from 
discovery by the plaintiff under Rule 17. 


APPEALS 


Ordinarily rulings as to discovery-depositions are regarded as inter- 
locutory only and hence are not reviewable as final orders. ** Orders punish- 
ing a party for contempt or striking a petition to the court to compel a 
witness to testify are final and appealable.’* Of course error can be raised 
on the ultimate appeal as in the case of rulings generally. * It is especially 
important when discovery-depositions are covered to only a minimum 
extent by the statutes and rules of court as in Illinois and when rulings by 
the Supreme Court on discovery matters are very infrequent in ordinary 
appeals, that the Supreme Court shall issue original writs of mandamus to 
insure compliance with essential requirements. ** 


CONCLUSION 


The draftsmen of the Illinois Civil Practice Act of 1933 wisely restricted 
the statutory framework for discovery. The experience under the elaborate 
provisions for examinations before trial in the New York Civil Practice Act 
shows the desirability of the course followed in Illinois. In spite of detailed 
statutory regulation, New York discovery practice is far from satisfactory 
and is considerably inferior to that available in Illinois under the simple 
expedient of extending depositions to cover both discovery and preservation 
of evidence. *? Many lawyers believe that the experience in Illinois has now 


™ Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 92 N. E.2d 174 (1st Dist. 
1950); Chapman v. Gulf, M. & O. R. Co., 337 Ill. App. 611, 622-3, 86 N. E.2d 552, 557 
(3d Dist. 1949). 

*6 Nicuors Ituinors Crvit Practice § 5924 (1942); the same rule obtains in the 
federal practice even though discovery practice is regulated in considerably more de- 
tail by Federal Rules. 6 Eomunps, Cyctopepia oF Feperat Procepure § 2855 (2d ed. 
1943). 

™ Boettcher v. Howard Engraving Co., 389 Ill. 75, 58 N. E.2d 866 (1945); Hill v. 
Jeffery Co., 292 Ill. 490, 127 N. E. 124 (1920); Schmidt v. Cooper, 274 Ill. 243, 113 N. E. 
641 (1916); Lorsbach v. Hartford Fire Insurance Co., 315 Ill. App. 32, 42 N. E.2d 338 
(3d Dist. 1942). 

* Dopp anp EpomMunps ILtinois APPELLATE Procepure § 572 (1929). See also Yowell 
v. Hunter, 403 Ill. 202, 85 N. E.2d 674 (1949). 

"People ex rel. Prince v. Graber, 397 Ill. 522, 74 N. E.2d 865 (1947). See also 
People ex rel. Brignall v. Lewe, 383 Ill. 549, 50 N. E.2d 577 (1943). 

“Report of the Commission on the Administration of Justice in New York State 
315-331 (1934); and Annual Reports of the Judicial Council of the State of New York, 
particularly the Second Annual Report 161 (1936), the Third Annual Report 245 (1937), 
and the Eighth Annual Report 361 (1942). 
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been adequate to justify revision of the Illinois discovery procedure by ad- 
ditional Supreme Court rules, along the lines of the Federal Rules of Civil 
Procedure. ** The satisfaction of the practicing lawyers with the Federal 
Rules generally makes them the pattern for any revision of the state court 
practice. Several other states have adopted or are considering adopting the 
Federal Rules with respect to discovery. ** At the same time it should be 
remembered that a primary reason for the utility of discovery-depositions 
in Illinois has been the absolute character of the right plus the ability of the 
deponent to protect himself by refusing to answer really improper questions 
which the lawyers know the court will not compel him to answer. This 
utility and flexibility should not be hampered by too detailed regulation by 
either statutes or rules of court.** In any event the experience in Illinois 
has largely justified the theory behind the original provisions. Depositions 
for discovery and written pleadings together afford a much more adequate 
basis of preparation for trial than could be expected from pleadings alone. 
Not only the litigants and their lawyers but also the courts and the public 
generally have benefited by discarding the “ ‘fox-and-hounds’ view of a law- 
suit” ** and by discovering the facts as early and as fully as possible after 
litigation is commenced. 


“See Report of the Committee on Civil Practice of the Chicago Bar Association 
dated January 4, 1950, which is printed in the Annual Reports Submitted by Committees 
in the Association Year 1949-1950, Group Reporting January 27, 1950, 5-6; Carr, The 
Need for Revision of the Discovery Procedure in Illinois, [1949] Law Forum 335; 
Finn, supra note 65, at 330; and 3 NicHors Inuinois Civit Practice § 2798 (1941). The 
Section on Civil Practice and Procedure of the Illinois State Bar Association, of which 
Philip E. von Ammon is chairman, also recognizes the need for revision and is work- 
ing in close cooperation with the Chicago Bar Association Committee on the problem. 

“Clark, The Influence of Federal Procedural Reform, 13 Law anp ConTEMpP. 
Pros. 144, 160 (1948); Rules Governing the Courts of the State of New Jersey 133 
(1948). 

“ The extent to which discovery-deposition practice is being abused even under the 
Federal Rules in spite of the detailed “protective” provisions has been noted recently 
in a comprehensive comment, Tactical Use and Abuse of Depositions Under the Federal 
Rules, 59 Yaue. L. J. 117 (1949). 

* Note, 62 Harv. L. Rev. 269, 270 (1948). 








PHYSICAL EXAMINATION OF 
CLAIMANTS IN PERSONAL 
INJURY ACTIONS 


BY RALPH F. LESEMANN* 


PERSONAL INJURIES, USUALLY OF ACCIDENTAL ORIGIN, con- 
stitute one of the most prolific sources of litigation in the courts of Illinois 
today. Tort actions in which recovery of damages for such injuries is 
sought probably comprise the largest single class of contested civil suits ap- 
pearing upon our trial dockets. The constantly increasing importance and 
volume of such actions becomes even more apparent when it is noted that 
the joinder of a number of plaintiffs in one complaint, and the assertion and 
filing of counterclaims by one or more defendants, frequently result in com- 
bining a number of such actions in a single suit. The proper handling and 
just disposition of such litigation obviously is a matter of grave concern to 
the courts, the members of the bar, and the public generally. 

In the great majority of such suits two principal issues, each ordinarily 
involving numerous subordinate questions, are presented, viz.: (a) whether 
the one against whom the claim for personal injuries is asserted is liable to 
the party asserting it, * and (b) the nature and extent of the injuries sustained 
by the claimant and the disability resulting from them. Discovery with re- 
spect to matters bearing upon the first of these primary issues has been dis- 
cussed in the preceding portions of this symposium. This article deals with 
discovery, or rather the lack of proper provisions and facilities for it, with 
respect to those bearing upon the second. 


INADEQUACY OF OTHER DISCOVERY DEVICES 


The discovery devices discussed in the preceding articles of this sym- 
posium, whether or not they are satisfactory in connection with ascertaining 


*RALPH F. LESEMANN, A.B. 1922, J.D. 1924, University of Illinois; 
member of the firm of Baker, Lesemann, Kagy & Wagner, East St. 
Louis, Illinois. The writer desires to acknowledge the valuable assist- 
ance of Francis D. Conner, A.B. 1939, J.D. 1947, University of Illinois, 
an associate of his firm, in the preparation of this article. 


*For convenience, the claimant, whether actually a plaintiff in a suit or a defendant 
filing a counterclaim, frequently will be referred to under the designation of “plaintiff,” 
and the party against whom a claim for personal injuries is asserted usually will be re- 
ferred to as the “defendant.” 
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‘the facts bearing upon other issues, are plainly inadequate when applied to 
the ascertainment of the actual nature and extent of the injuries and disabil- 
ity for which judgment is asked. The pleadings seldom disclose much con- 
cerning them. The allegations of a complaint or counterclaim pertaining 
to the claimant’s alleged injuries and resulting disability are frequently 
couched in decidedly general language and afford little, if any, actual in- 
formation concerning their nature and extent. Even when specific injuries 
are listed, the allegations are frequently exaggerated and rarely enable the de- 
fendant to envisage the scope and details of the plaintiff’s claims. Reports 
of medical examinations, medical or surgical treatments, X-ray examinations, 
laboratory tests, and similar records are frequently not secured by the plain- 
tiff and are usually not placed in evidence because the plaintiff produces and 
relies upon the testimony of the physician, surgeon, and X-ray or laboratory 
technician at the trial. Therefore, resort to the procedure contemplated by 
Rule 17 of the Rules of Practice and Procedure of the Supreme Court, ? 
even if permissible with respect to such matters, * would often be barren in 
result. Furthermore, many of the authorized penalties would not deter the 
claimant from failing to list or produce such reports when a demand is made 
in accordance with the provisions of that Rule. If listed and produced, such 
reports frequently fail to contain much of the information the defendant 
and his counsel need. ‘True, considerable information can be obtained 
through taking the deposition of the plaintiff, and possibly that of the 
physician who attended him and of the technician by whom tests were 
made; but, as every lawyer who has had any experience in taking such de- 
positions knows, this constitutes a laborious, expensive, and often very un- 
satisfactory procedure, especially when those whose depositions are to be 
taken are non-cooperative, as frequently occurs.* Moreover, the reliability 
of the information obtained through resort to these expedients hinges upon 
the competency, frankness, and veracity of those whose depositions are 


?Ixt. Rev. Srat., c. 110, § 259.17 (1949). The Rules of Practice and Procedure 
promulgated by the Supreme Court of Illinois ordinarily will be referred to in this 
article as “Supreme Court Rules” or simply as “Rules.” 

*It is to be anticipated that counsel for the plaintiffs will strenuously contend that 
the Rule contemplates only the listing and production of documents, records, etc., 
which it would be proper for the plaintiff to place in evidence, and that unless and 
until the plaintiff's physician, the technician making X-ray examinations or laboratory 
tests and reports, etc., testifies at plaintiff's instance, such reports and records are 
privileged. A discussion of the question of whether such contentions are sound is not 
within the scope of this article. 

‘Physicians so disposed can find apparently legitimate excuses for failing to appear 
in response to a notice or subpoena, and they frequently expect to be paid what they 
usually charge for testifying at the trial as an expert witness, and they are prone to de- 
mand that their depositions be taken at a time and place suiting only their own con- 
venience. While they may be compelled to give their depositions in the same manner 
and under the same conditions as those applying to other witnesses, an experienced at- 
torney representing a defendant seldom regards it advisable to incur the risk of render- 
ing them antagonistic and hostile by placing them under such compulsion. 
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taken. They are usually friendly to and inclined to favor the claimant, if 
they do not, in fact, have an indirect interest in the recovery he seeks arising 
out of his possible inability to pay what he owes them if he is not successful 
in his suit. 

Plainly, the best and most reliable means to which the defendant can 
ordinarily resort to ascertain the actual nature and extent of the alleged in- 
juries is to secure a thorough physical examination of the claimant by a 
competent and reliable physician. This should include the taking of X-rays, 
the making of laboratory tests, and the resort to similar recognized di- 
agnostic procedures when the nature of the plaintiff's injuries renders resort 
thereto reasonable and advisable. 


LACK OF PROVISIONS FOR SECURING 
PHYSICAL EXAMINATION 


Occasionally, the claimant and his counsel may consent to such an ex- 
amination without imposing some condition such as that the examining physi- 
cian shall not testify and that the results and report of his examination shall 
not be placed in evidence at the trial of the case.* Such a condition ren- 
ders the examination of little, if any, value except for settlement purposes. 
But the instances in which consent without a condition is given when the 
suit is in a state court are comparatively rare. When a reasonable request 
for an appropriate examination free from such restrictions is denied, what re- 
course is available to the defendant’s counsel? 


The provisions of the Civil Practice Act and Supreme Court Rules af- 
ford no answer to this inquiry. They are silent with respect to whether the 
parties can compel such an examination. This is very unfortunate. Submis- 
sion to such an examination by the claimant upon certain conditions designed 
to afford proper protection to him is required by statute in at least eleven 
states* and by rules of court in several others." The validity of such 
statutes, when attacked upon constitutional grounds, has been uniformly sus- 
tained.* The Supreme Court of Illinois has intimated that a statute impos- 
ing such a requirement will be upheld in this state if it prescribes 


‘A condition frequently imposed by counsel for plaintiffs in the area in which the 
writer has most of his practice. 

‘Arizona, California, Delaware, Florida, Missouri, Montana, New Jersey, New 
York, Rhode Island, South Dakota, and Washington. See 8 WicMore, Evinence § 2220 
(3d ed. 1940). 

"Colorado, Maryland, Michigan, and New Mexico. 8 WicMmore, Evipence § 2220. 
Such court rules also exist in a number of states having statutory provisions authorizing 
the court to order an examination. 

*Camden & Suburban Ry. Co. v. Stetson, 177 U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 
721 (1900); McGovern v. Hope, 63 N. J. L. 76, 42 Atl. 830 (1899); Lyon v. Manhattan 
Ry. Co., 142 N. Y. 298, 37 N. E. 113, 25 L. R. A. 402 (1894); 25 C. J. S. Damages § 174; 
17 Am. Jur., Discovery and Inspection, § 57. 
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“reasonable and proper conditions governing the exercise of the power con- 
ferred by it.* Other jurisdictions which hold that a court has no inherent 
power to impose such a requirement have recognized that they can be vested 
with it by statute. Some of them, in fact, after rejecting the view that 
courts have such inherent power, have sustained statutes conferring such 
authority upon trial courts.*° Attempts to secure the enactment of such 
legislation in this state have been made, but have been unsuccessful, although 
the bills introduced to effect that objective have not been flatly rejected by 
the General Assembly. ** Future attempts may eventually succeed, but we 
are here concerned with the question of whether the Illinois courts can 
require the plaintiff to submit to such an examination upon a showing of 


*“There is no doubt that a statute might be enacted requiring a party to submit to 
an examination as a condition to maintaining the suit . . . .” People v. Steward, 249 Il. 
311, 316, 94 N. E. 511, 513 (1911). See also Mattice v. Klawans, 312 Ill. 299, 307, 143 
N. E. 866, 869-870 (1924). Compare People v. Scott, 326 Ill. 327, 346, 157 N. E. 247, 
255-256 (1927). 

* Sibbach v. Wilson & Co., 312 U. S. 1, 61 Sup. Ct. 422 (1941). Lyon v. Manhattan 
Ry. Co., 142 N. Y. 298, 37 N. E. 113, 25 L. R. A. 402 (1894). 

” As originally introduced, the section of the Civil Practice Act providing for dis- 
covery contained a sub-section reading: 

“Subject to rules, a physical examination of person or property may be ordered in 

advance of the trial in actions for injury thereto.” 
This was supplemented by a proposed Rule authorizing the court to order such an 
examination in advance of the trial “on motion with due notice, upon such just and 
reasonable terms and conditions as the court may prescribe.” No changes were made 
in these proposed provisions of the Act and Rules by the Senate, but opposition de- 
veloped to them in the Judiciary Committee of the House, and they were among the 
provisions of the proposed Act and Rules which were deleted before the Act and initial 
Rules were enacted. This was done in order to obtain sufficient votes in the House to 
secure their passage. 

At the last session of the General Assembly a bill was introduced in the Senate 
(Senate Bill No. 196) to amend Section 58 of the Civil Practice Act by adding a third 
paragraph thereto, the wording of which was virtually identical with Paragraph (a) of 
Rule 35 of the Federal Rules of Civil Procedure. After being amended so as to provide 
that during any examination ordered pursuant to its provisions the party examined 
would be entitled to have his physician and attorney — and also that the physician 
or physicians making the examination should be selected by the party asking for it 
(certain senators expressed apprehension that a judge might restrict those appointed to 
one or two personal friends if the selection of the physician was entrusted to him), the 
bill passed the Senate. After being reported from the Senate to the House and after 
being printed and given a first reading in the House, it was referred to the latter’s 
Judiciary Committee which failed to report it before adjournment. 

(The writer is reliably informed that opposition to the measures in the House 
Judiciary Committee upon both occasions emanated chiefly from a comparatively small 

roup of attorneys frequently representing plaintiffs in personal injury suits and not 
organizations of the bar ar members of the bar generally. One of the members 
of the House Judiciary Committee who materially assisted in preventing action on it by 
that Committee at the last session has told the writer that he was not then sufficiently 
informed as to the extent to which resort to physical examination of plaintiffs may now 
be had in most American jurisdictions and that he and others then opposing it would 
have favored the bill if they had been given a better understanding of its purpose and 
more information concerning the rule prevailing in most of the states. Apparently they 
did not study the data supplied them.) 
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good cause, and under proper conditions and safeguards, until such time as 
the General Assembly sees fit to expressly vest such power in them by 
legislative enactment. 


INHERENT POWER OF THE COURTS TO REQUIRE 
PHYSICAL EXAMINATION 


The question of whether courts possess inherent power to require a 
plaintiff to submit to a proper physical examination when requested by the 
defendant began to vex the American courts during the last three decades 
of the nineteenth century. During that period such claims grew in number 
and the question of the nature and extent of the claimant’s injuries became 
more controversial and began to assume real importance. The first leading 
case in this country in which the question arose appears to have been Walsh 
v. Sayre, '* decided in 1868, in which one of the lower New York courts 
granted an order in a malpractice suit requiring the plaintiff to submit to an 
examination by the defendant and other surgeons. In 1877 the Supreme 
Court of Iowa held that the power exists in Schroeder v. C. R. I. & P. Ry. 
Co.,?* one of the leading and most frequently cited cases supporting this 
view. During the next twelve years the view that courts possess such in- 
herent power was adopted, and many of the rules governing its exercise were 
established and defined by the courts of Alabama, Arkansas, Georgia, Kansas, 
Ohio, Pennsylvania, and Wisconsin. Meanwhile decisions in Missouri and 
New York evidenced considerable uncertainty and vacillation among the 
courts of those states concerning the question, and the existence of the 
power was denied in Illinois.** Such was substantially the state of the law 
upon the subject when the question came before the Supreme Court of the 
United States in 1890 in the leading case of Union Pacific Ry. Co. v. Bots- 
ford, *® in which that court emphatically adopted the view that the power 
does not exist unless conferred by statute. The decision was by a divided 


* 52 How. Pr. 334 (N. Y. 1868). This case has been more frequently cited and dis- 
cussed than an earlier New York Supreme Court decision—Beckwith v. N. Y. C. R. R. 
Co., 64 Barb. 299 (N. Y. 1865)—which recognized a right to “inspection” under certain 
circumstances. 

** 47 Iowa 375 (1877). 

* Alabama Great Southern R. R. Co. v. Hill, 90 Ala. 71, 8 So. 90,9 L. R. A. 442 
(1890); Sibley v. Smith, 46 Ark. 275 (1885); Richmond & Danville R. R. Co. v. Childress, 
82 Ga. 719, 9 S. E. 602, 3 L. R. A. 808 (1889); A. T. & S. F. Ry. Co. v. Thul, 29 Kan. 
333 (1883); Loyd v. Hannibal & St. Joseph R. R. Co., 53 Mo. 509 (1873) denying power, 
overruled in Shepard v. Missouri Pacific Ry. Co., 85 Mo. 629 (1885); Miami and M. T. 
Co. v. Baily, 37 Ohio St. 104 (1881); Hess v. Lake Shore & Mich. So. R. R. Co., 7 Pa. 
Co. Ct. 565 (1890); White v. Milwaukee City Ry. Co., 61 Wis. 536, 21 N. W. 524 
(1884); compare Beckwith v. N. Y. C. R. R. Co., 64 Barb. 299 (N. Y. 1865); Shaw v. 
Van Rensselaer, 60 How. Pr. 143 (N. Y. 1880); Walsh v. Sayre, 52 How. Pr. (N. Y. 
1868), recognizing the power, with Roberts v. Ogdensburgh & Lake Champlain R. R. 
Co., 29 Hun. 154 (N. Y. 1883) and Parker v. Enslow, 102 Ill. 272 (1882), denying it. 

* 141 U.S. 250, 11 Sup. Ct. 1000 (1890). 
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* court, and the language appearing in both the majority and dissenting 
opinions reflects the strong feeling and convictions entertained by the 
proponents of each of the conflicting views. 


Following this decision, the controversy waxed hot and resulted in such 
cleavage among the state courts that one of them, when faced with the 
necessity of squarely deciding the question, aptly declared that it was one 
upon which there was seldom “so clear and determined difference of opinion 
among the courts of last resort in the several states” and that “Each side of 
the controversy is ably supported by cogent and exhaustive reasoning of the 
many courts which have considered it.” *° Those courts adhering to the view 
that the questioned power does not exist point to an asserted lack of recogni- 
tion of its existence and of its exercise for centuries. They see in its exercise 
an unauthorized invasion of a privilege or right of privacy usually termed 
“inviolability of the person,” and declare that the arguments finding favor 
with the courts which have adopted the other view are more properly ad- 
dressed to the legislative branch of the government and cannot justify 
creating the power by what they condemn as judicial legislation. ‘7 Those 
courts recognizing the existence and upholding the exercise of the power 
point out the unfair advantage possessed by the plaintiff in a suit for per- 
sonal injuries if the defendant is denied the benefit of such discovery, and 
declare that one who resorts to the courts to recover damages for his alleged 
personal injuries thereby impliedly agrees in the interests of justice to waive 
the alleged inviolability of his person from such an examination. They 
dwell upon the manifest desirability of requiring the examination to prevent 
concealment, fraud, and even perjury, and to promote the end of equal 
justice for both parties. ** These conflicting views are so well stated, the 
view which the writer considers the correct one is so cogently urged, and 


* State ex rel. Parmenter v. Troup, 98 Neb. 333, 335, 152 N. W. 748, 1915E L. R. A. 
936, 939 (1915). 

* Probably the most thorough and best expositions of these views will be found in 
the opinions in Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 11 Sup. Cr. 1000 (1890) ; 
Stack v. New York N. H. & H. R. R. Co., 177 Mass. 155, 58 N. E. 686, 52 L. R. A. 328 
(1900); May v. Northern Pacific Ry. Co., 32 Mont. 522, 81 Pac. 328, 70 L. R. A. 111 
(1905); McQuigan v. Delaware L. & W. R. R. Co., 129 N. Y. 50, 29 N. E. 235, 14 L. R. 
A. 466 (1891); Austin & Northwestern R. R. Co. v. Cluck, 97 Tex. 172, 77 S. W. 403, 
64 L. R. A. 494 (1903); Larson v. Salt Lake City, 34 Utah 318, 97 Pac. 483, 23 L. R. A. 
(N. S.) 462 (1908). 

* Among the best presentations of the considerations sustaining these views are the 
dissenting opinion in Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 258, 11 Sup. Ct. 
1000, 1003 (1890) and the opinions in Alabama G. S. R. R. Co. v. Hill, 90 Ala. 71, 8 So. 
90,9 L. R. A. 442 (1889); Western Glass Mfg. Co. v. Schoeninger, 42 Colo. 357, 94 Pac. 
342, 15 L.R. A. (N. S.) 663 (1908); Richmond & Danville R. R. Co. v. Childress, 82 Ga. 
719, 9 S. E. 602, 3 L. R. A. 808 (1889); Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375 
(1877); Graves v. City of Battle Creek, 95 Mich. 266, 54 N. W. 757, 19 L. R. A. 641 
(1893); Wanek v. City of Winona, 78 Minn. 98, 80 N. W. 851, 46 L. R. A. 448 (1899); 
Brown v. Chicago M. & St. P. Ry. Co., 12 N. D. 61, 95 N. W. 153 (1903); Hess v. Lake 
Shore & Mich. So. R. R. Co., 7 Pa. Co. Crt. 565 (1882); and Lane v. Spokane Falls & 
N. Ry. Co., 21 Wash. 119, 57 Pac. 367, 46 L. R. A. 153 (1899). 
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the decisions upon the subject are so comprehensively collected and an- 
alyzed, in Dean Wigmore’s monumental treatise on the law of evidence * 
that it would be a work of supererogation to attempt to state or develop 
them more fully here. It is sufficient to state that the view that courts 
possess inherent power to order a physical examination in the interests of 
justice in proper cases and under appropriate safeguards is now unquestion- 
ably supported by the overwhelming weight of authority, and that the 
power is definitely exercised, either by virtue of decisions or statutes, or 
both, in at least thirty-five states in this country and by the courts in Eng- 
land and several of the Canadian provinces. *° It exists, and is exercised, in 
the federal courts by virtue of the provisions of Rule 35 of the Federal 
Rules of Civil Procedure which is regarded as the equivalent of a statute 
recognizing it and permitting its exercise. 74 


THE ILLINOIS DECISIONS 


The first decision of the Supreme Court of Illinois upon the subject 
was in Parker v. Enslow.** In that case the plaintiff suffered what he 
claimed constituted serious and permanent injury to his eyes in consequence 
of a prank perpetrated by the defendant. When he threatened to sue the 
defendant for his injuries, the latter gave him a note for a sum which the 
plaintiff agreed to accept in settlement. The defendant did not pay the 
note when it was due, and the plaintiff sued him in assumpsit. The defense 
interposed was lack of consideration for the giving of the note. All that 
appears in the opinion with respect to how the question under discussion 
arose and the manner in which it was disposed of reads as follows: 


“Complaint is also made that the court refused to compel appellee to 
submit his eyes to the examination of a physician in the presence of the 
jury. There was no error in this. The court had no power to make or 
enforce such an order.” 2* 


It appears from the summary of the briefs of the parties preceding the 
opinion that counsel for the defendant cited Walsh v. Sayre,** and other 


*8 WicmMore, Evipence § 2220. 

* Ibid. Excluding Illinois, the only states in which physical examinations are now 
definitely denied in personal injury suits are Louisiana (although the more recent de- 
cisions exhibit a tendency to apply the doctrine less rigorously), Mississippi, Oklahoma, 
South Carolina, Texas, Utah, and possibly Massachusetts. Most of the American cases are 
also collected in the Notes appearing in 1917D Ann. Cas. 351; 11 Ann. Cas. 844 (1909); 
1 Ann Cas. 266 (1905); 108 A. L. R. 142 (1937); 51 A. L. R. 183 (1927); 1915E L. R. A. 
936; 41 L. R. A. (N. S.) 1071 (1912); 23 L. R. A. (N. S.) 463 (1908); 14 L. R. A. 466 
(1892). See also 2 Jones on Evinence § 396 (4th ed. 1938); 17 Am. Jur., Discovery and 
Inspection, § 55-57; 25 C. J. S. Damages § 174 (a-c). 

* Sibbach v. Wilson & Co., 312 U.S. 1, 61 Sup. Cr. 422 (1940). 

7 102 Ill. 272 (1882). 

* Parker v. Enslow, 102 Ill. 272, 279 (1882). 

* 52 How. Pr. 334 (N. Y. 1868). 
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- authorities in support of the contention that the trial court should have re- 
quired the plaintiff to submit to the desired examination. Apparently coun- 
sel for the plaintiff cited no authorities to support the trial court’s refusal to 
order the examination and contented themselves with asserting that the re- 
fusal was not error for the reason that the physician specified by the de- 
fendant in the motion testified “he was not an expert in such matters.” Thus, 
it appears that the Supreme Court summarily disposed of the question “with- 
out discussion or the citation of a single authority, in a single line.” ** The 
characterization of this portion of its opinion as “very meagre, unreasoned, 
and unsupported” by another court giving careful consideration to the 
question *° is readily understandable. 

The decision was even more surprising in view of the position which 
had been taken in the earlier case of City of Freeport v. Isbell.** There the 
plaintiff fell into a sidewalk excavation and claimed that the fall caused him 
to suffer from Bright’s disease. In support of this claim one of his physicians 
testified that he had found albumen in a sample of the plaintiff's urine, but 
further testified that, while this constituted a symptom of the disease, 
chemical and microscopic examination of the urine would be necessary to 
make a definite diagnosis. Counsel for the defendant asked the plain- 
tiff whether he would furnish the defendant a sample of his urine for 
chemical examination. The trial court sustained an objection to this ques- 
tion and to a further inquiry as to whether the plaintiff was willing to answer 
it. The Supreme Court held that these rulings constituted reversible error; 
that the defendant had the right to put before the jury the best evidence 
obtainable on the issue as to whether the plaintiff was suffering from the 
disease; and that, since it was within the power of the plaintiff to furnish 
the means of producing that evidence, it was the plaintiff’s duty to do so. 
It further held that the court should have permitted the defendant to inform 
the jury of the plaintiff’s refusal to do this “as a potent fact tending to show 
that the suggestion of a permanent injury to the kidneys was a fiction which 
a thorough examination would expose.” No reference was made to the 
Isbell case in the opinion in Parker v. Enslow. 

In two decisions rendered shortly after Parker v. Enslow the Supreme 
Court apparently evinced considerable uncertainty as to whether the con- 
clusion it had so arbitrarily reached was correct. They evaded the issue and 
merely held that if the trial courts had the power to order physical exami- 
nations of the plaintiffs, as to which it expressly refrained from indicating 
an opinion, the applications had been properly refused in view of the situa- 


* Maxwell, J. in Western Glass Mfg. Co. v. Schoeninger, 42 Colo. 357, 364, 94 Pac. 
342, 15 L. R. A. (N. S.) 663, 669 (1908). Parker v. Enslow is similarly criticized in 
Graves v. Battle Creek, 95 Mich. 266, 269, 54 N. W. 757, 758, 19 L. R. A. 641, 642 (1893). 

* McClellan, J. in Alabama G. S. R. R. Co. v. Hill, 90 Ala. 71, 76, 8 So. 90, 91, 
9 L. R. A. 442, 443 (1889). 

793 Ill. 381 (1879). 
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tions presented. ** These decisions were followed by Joliet Street Ry. Co. v. 
Call * in which the court held that a motion made by the defendant to re- 
quire the plaintiff to submit to a private examination by three physicians to 
be appointed by the court and at the expense of the defendant had been 
properly denied, without reference to the power of the court to compel 
the plaintiff to submit to the examination. After so holding, the opinion 
went on to say: 


“While the courts of last resort in some of the states have held, as in 
Schroeder v. Railroad Co., 47 lowa 375, that courts have the power to 
compel the plaintiff, in a case like this, to submit to a personal examina- 
tion as to the extent and nature of his injuries, we have held otherwise 
in Parker v. Enslow, 102 Ill. 272. This view is sustained by the reason- 
ing and decision in Railway Co. v. Botsford, 141 U. S. 250, and Mc- 
Quigan v. Delaware L. & W. R. Co., 129 N. Y. 50.” *° 


A little more consideration was given the question in P. D. & E. Ry. Co. 
v. Rice, ** in which the Court, after intimating that the refusal of the trial 
judge to order a physical examination of the plaintiff under the circum- 
stances was proper even if he possessed the power to order it, said: 


“But the ruling in this case was placed upon the broad ground that 
the court had no power to grant the motion, and this court is com- 
mitted to that doctrine. We do not think injustice is likely to result to 
a defendant by a refusal to make such an order, especially when given 
the full benefit of the fact that the plaintiff has refused to submit volun- 
tarily thereto, as was done in this case, both by evidence and instruc- 
tions to the jury. The contrary rule would often operate harshly upon 
the plaintiff, result in embarrassment to the court in trying cases, and 
be very liable to abuse. Rules of practice must be laid down, not with 
reference to a single case, but to be applied generally, and we entertain 
no doubt that our conclusion heretofore announced on this subject is 
the better and safer practice. The motion was properly overruled. 
Parker v. Enslow, 102 Ill. 272; Joliet St. Ry. Co. v. Call, 143 id. 177. See 
Roberts v. R. R. Co., 29 Hun. 154; Penn Co. v. Newmyer, 129 N. Y. 
50; McQuigan v. Delaware, L. & W. R. Co., 129 Ind. 401; Ry. Co. v. 
Botsford, 11 Sup. Ct. 1000; R. R. Co. v. Finiayson, 16 Neb. 578; Stuart v. 
Havens, 17 id. 211.” * 


In subsequent decisions dealing with the existence of the power the 
Court has usually summarily disposed of the question by declaring, princi- 
pally upon the authority of Parker v. Enslow and P. D. & E. Ry. Co. v. Rice, 
that it “is committed to the doctrine that the court had no power to make or 


* St. Louis Bridge Co. v. Miller, 138 Ill. 465, 28 N. E. 1091 (1891), and C. & E. 
R. R. Co. v. Holland, 122 Ill. 461, 13 N. E. 145 (1887). 

143 Ill. 177, 32 N. E. 389 (1892). 

* 143 Ill. 177, 181-182, 32 N. E. 389, 390 (1892). 

* 144 Ill. 227, 33 N. E. 951 (1893). 

@ 144 IJ]. 227, 232, 33 N. E. 951, 953 (1893). 
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‘ enforce such an order” ** or that “the settled law of this State is that the 
plaintiff in an action of this kind cannot be required to submit to a physical 
examination as to his injuries.” * 


As appears from the quoted portion of the opinion in P. D. & E. Ry. 
Co. v. Rice the lack of the disputed power was sought to be justified on the 
ground that injustice was not likely to result to the defendant because he 
would be “given the full benefit of the fact that ‘the plaintiff has refused to 
submit voluntarily” to the desired examination, “both by evidence and in- 
structions to the jury.” The majority opinion in Union Pacific Ry. Co. v. 
Botsford also sought partially to justify its denial of the power by proclaim- 
ing that if the plaintiff “unreasonably refuses to show his injuries, when 
asked to do so, that fact may be considered by the jury as bearing on his 
good faith, as in any other case of a party declining to produce the best 
evidence in his power.” * 

In line with these declarations the lower Illinois courts permitted the 
defendant to ask the plaintiff in the presence of the jury whether he would 
be willing to submit to a physical examination for the purpose of ascertain- 
ing whether he had sustained the injuries and was suffering the disability to 
which he and his attending physicians testified, and, in the event he refused 
to do so, allowed defendent’s counsel to comment upon that refusal as indi- 
cating lack of good faith upon his part and the non-existence or exaggera- 
tion of the injuries and disability. ** This practice was questioned in City of 
Chicago v. McNally, ** but the Court refrained from deciding its propriety 
by holding that the trial court’s refusal to permit the question to be asked in 
the form in which it was put in that case was proper and also that the trial 
court’s ruling, even if erroneous, had not been prejudicial to the defendant 
because its attorney had been permitted to comment upon it in his argument 
to the jury. The question came before the Supreme Court again in Mattice 
v. Klawans ** with the result that, after stating that it is “the settled law” of 
Illinois that the plaintiff cannot be required to submit to a physical examina- 
tion as to his i injuries, the Court postulated that “it is but an evasion of that 
rule to permit the plaintiff to be required to state to the jury that he is not 
willing to submit to such an examination” and emphatically declared that 
“until the people of this State, acting through their representatives in the 
General Assembly, determine that the administration of justice requires that 
such authority be vested in the courts, defendants in personal injury actions 


*® Richardson v. Nelson, 221 Ill. 254, 258, 77 N. E. 583, 585 (1906). 

* Mattice v. Klawans, 312 Ill. 299, 307, 143 N. E. 866, 869 (1924). See also Chicago 
R. I. & P. Ry. Co. v. Benson, 352 Ill. 195, 201, 185 N. E. 244, 247 (1933), and People 
v. Scott, 326 Ill. 327, 347, 157 N. E. 247, 256 (1927). 

* 141 U.S. 250, 255, 11 Sup. Cr. 1000, 1002 (1890). 

“Schlechte v. Chicago Electric Transit Co., 157 Ill. App. 181 (Ist Dist. 1910); 
Sertaut v. Crane Co., 142 Ill. App. 49 (Ist Dist. 1908). 
"227 Ill. 14, 19-20, 81 N. E. 23, 25 (1907). 
* 312 Ill. 299, 143 N. E. 866 (1924). 
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will not be permitted to do indirectly what they cannot do directly.” * 
This ruling was subsequently approved in People v. Scott, *® and was ad- 
hered to in C. R. I. & P. Ry. Co. v. Benson, * although the court conceded in 
the latter opinion that “there might be some good reasons advanced for a 
contrary rule.” 

As the result of the foregoing decisions of our Supreme Court, followed 
and supplemented by numerous decisions of our appellate courts, *? it has 
been the general understanding and belief, entertained by the text writers as 
well as by bench and bar, that the courts of this state are firmly and ir- 
revocably committed to the view that, until and unless the General Assembly 
sees fit to vest them with authority to require a plaintiff to submit to a 
physical examination to determine the nature and extent of his injuries, they 
are wholly without power to order him to do so. Moreover, the defendant 
is without right to show that the plaintiff has refused to submit to a request 
upon the defendant’s part, however reasonable, or to comment upon the 
plaintiff’s refusal to allow it to be made. 


WHAT IS THE LAW IN ILLINOIS TODAY? 


In view of the obvious disadvantage which this rule places on the de- 
fendant in an important area of litigation the resulting situation is decidedly 
anomalous and clearly and plainly productive of frequent and grave in- 
justice. Why should defendants in this state be denied a valuable device for 
discovery with respect to one of the major issues in a personal injury suit 
when that device is available and accorded to the defendants in similar suits 
in all but a very few of the states of this country? Why should a defendant 
sued in a state court in Illinois be denied the privilege and right to ascertain 
the nature and extent of the plaintiff’s injuries by resort to what is con- 
cededly the best means of ascertaining and determining them, when another 
defendant sued in a federal court in the state, and possibly in the same 
county or city, possesses that valuable privilege and protection? Why 
should a plaintiff in a personal injury suit be rendered immune from dis- 
covery of the very matters which go to the extent of his claim and the 
possible amount of his recovery when plaintiffs in all other suits in Illinois 
are required to disclose the most accurate information and best evidence 
available concerning similar issues by subjecting them to appropriate dis- 
covery procedure? Certainly, it is not in accord with the spirit of modern 
procedure, or with considerations of the ideal and objective of justice for 


* 312 Ill. 299, 307, 143 N. E. 866, 869-870 (1924). 

“ 326 Ill. 327, 157 N. E. 247 (1927). 

* 352 Ill. 195, 185 N. Ee. 244 (1933). 

“For examples see: Schuerger v. City Water Co., 183 Ill. App. 469 (4th Dist. 
1913); LC. R. R. Co. v. Downs. 122 Ill. App. 545 (3d Dist. 1905); Chicago B. & Q. 
R. R. Co. v. Reith, 65 Ill. App. 461 (2d Dist. 1895). 
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“all litigants, to permit one party to a suit to conceal some of the most im- 
portant and salient facts from his adversary and thus encourage him to assert 
and maintain fraudulent claims, and even to resort to perjury if he is so 
minded, in order to obtain a judgment greatly in excess of that to which his 
actual injuries and disability, if any, rightfully entitle him. However, this is 
the result when we deprive the defendant of the only effectual method of 
ascertaining and exposing the exaggerated or fraudulent character of the 
plaintiff's claims. 

These and similar cogent considerations inevitably invoke inquiry as 
to whether the doctrine applied in the foregoing decisions actually con- 
stitutes the law in Illinois today upon this vital and increasingly important 
question. A number of lawyers and some discerning judges, who have the 
courage to question and depart from precedents leading to such manifestly 
undesirable and unjust results, challenge the belief that it is the law of this 
state today and boldly assert that it is not. ** Numerous strongly persuasive 
considerations can be advanced in support of this assertion, startling as it 
may seem at first blush in view of the Illinois decisions which we have just 
reviewed. We will now endeavor to state and analyze the principal ones. 


As appears from the foregoing review, the opinions in the early Illinois 
cases holding that courts have no ‘inherent power to order a party to submit 
to a physical examination contain no analysis or discussion of the authorities, 
contentions, and considerations supporting either view and wholly fail to 
enunciate or explain the reasons prompting the adoption of the bare con- 
clusions stated. In view of the extent to which the question was then being 
thoroughly discussed by the courts of other states, and the obvious force 
of the arguments prompting many of them to recognize the existence of 
such inherent judicial power this is both surprising and disappointing. The 
Illinois decisions rendered subsequent to Parker v. Enslow,** and P. D. & 
E. Ry. Co. v. Rice, * plainly constitute a blind, unquestioning adherence to 
precedent without examining the soundness of the rule thus established or 
pausing to take note of the controversy raging in other courts upon the 
question and the ever growing repudiation, both by judicial decision and 
legislative action, of that view in other states. These facts appear to amply 
justify the conclusion that our Supreme Court has never accorded the ques- 
tion the consideration which it obviously deserves or decided it upon its 
merits. Precedent of such unsatisfactory character should not foreclose a 
re-examination of the question and a determination of it based upon a careful 
consideration of the underlying principles upon which each view is 
predicated. 


“ Anholt v. Yellow Cab Co., Circuit Court of Cook County, Illinois, General No. 
38C-13577 (1939) (See appendix to this article, p. 201, infra). See Fisher, Pre-trial Con- 
ference and Its By-Products, p. 206, infra. 

“102 Ill. 272 (1882). 
“ 144 Ill. 227, 33 N. E. 951 (1893). 
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Developments since Parker v. Enslow and P. D. & E. Ry. Co. v. Rice 
would probably have prompted a different conclusion in those cases if these 
developments could have been envisaged by the judges at that time. When 
Parker v. Enslow was decided the decisions of the lower New York courts 
in Walsh v. Sayre and Shaw v. Van Rensselaer and the decision of the Iowa 
Supreme Court in Schroeder v. C. R. I. & P. Ry. Co. stood virtually alone as 
supporting the existence of the power and the latter was not cited in the 
briefs, and presumably was not called to the attention of the court. P. D. & 
E. Ry. Co. v. Rice was preceded by Union Pacific Ry. Co. v. Botsford. In 
that day the decisions of the Supreme Court of the United States com- 
manded the utmost respect in the courts of the various states and were ac- 
corded great weight by them. Quite understandably, therefore, some of the 
state courts deciding the question shortly after the decision in the Botsford 
case were greatly influenced by it and adopted the view there taken. Among 
these courts, for example, were those of last resort in New York and 
Indiana, ** whose decisions, as well as those of the Supreme Court of the 
United States, were usually regarded with great respect, and frequently fol- 
lowed, by the Illinois court. The opinion in P. D. & E. Ry. Co. v. Rice, and 
the dictum in Joliet Street Ry. Co. v. Call, its immediate predecessor, demon- 
strate that the Illinois court considered the Botsford case and the New York 
and Indiana decisions following it as amply supporting the precedent set by 
Parker v. Enslow and as rendering it unnecessary to re-examine and recon- 
sider the result there reached. 


During the years following P. D & E. Ry. Co. v. Rice the great major- 
ity of the state courts rejected the view taken in the Botsford case; the 
Supreme Court of Indiana overruled its earlier decisions following it; *’ the 
Supreme Court of Nebraska defintely rejected it; ** and the right to compel 
a physical examination was established by legislative enactment in New 
York. ** Thus by the time Richardson v. Nelson® reached our Supreme 
Court the view taken in P. D. & E. Ry. Co. v. Rice no longer prevailed in 
any of the states whose decisions were there cited and relied upon. Our 
Supreme Court seems to have been oblivious of this fact, and also of the 
adoption of the opposing view by the courts of most of the other states and 
the most eminent text writers when it blindly followed that decision in 


“Pennsylvania Co. v. Newmeyer, 129 Ind. 401, 28 N. E. 860 (1891); McQuigan v. 
Delaware L. & W. R. R. Co., 129 N. Y. 50, 29 N. E. 235, 14 L. R. A. 466 (1891). 

“City of South Bend v. Turner, 156 Ind. 418, 60 N. E. 271 (1901). 

“State ex rel. Parmenter v. Troup, 98 Neb. 333, 152 N. W. 748, 1915E L. R. A. 
936 (1915). 
“Lyon v. Manhattan Ry. Co., 142 N. Y. 298, 37 N. E. 113, 25 L. R. A. 402 (1894). 
221 Ill. 254, 77 N. E. 583 (1906). 
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’ Richardson v. Nelson and subsequent cases. ** As we have already seen, if 
Parker v. Enslow and P. D. & E. Ry. Co. v. Rice are still the law in this state, 
Illinois is one of scarcely a half dozen states which still adhere to that view," 
a fact which should be sufficiently startling and impressive to induce the 
Supreme Court to give the question a searching and thorough consideration 
for the first time when it is again squarely presented for decision. 


The fact that Mattice v. Klawans ** and subsequent cases have deprived 
the defendant of the right to show the plaintiff’s refusal to submit to a rea- 
sonable request for a physical examination and to comment upon that refusal 
should enhance the probability that the question will be accorded proper 
consideration when it is again before the Court. ** 


A very significant change in public policy also encourages the belief 
that the Illinois decisions will be overruled when our Supreme Court, as now 
constituted, is afforded an opportunity to do so. While, as has been demon- 
strated, the opinions in those cases wholly failed to state the reasons prompt- 
ing adherence to that position, in view of the citation of Union Pacific Ry. 
Co. v. Botsford and decisions of other state courts appearing in those 
opinions, ** the assumption that the considerations there advanced for adopt- 
ing that view prompted our Supreme Court to follow them is both reasonable 
and justifiable. 


The most cursory examination of the opinion in the Botsford case 
readily demonstrates that the conclusion reached was predicated principally 
upon the view that a compulsory physical examination would violate a right 
of privacy which was characterized as both sacred and inviolable. Mr. 
Justice Gray put it thus: 


“No right is held more sacred, or is more carefully guarded, by the 
common law, than the right of every individual to the possession and 
control of his own person, free from all restraint or interference of 
others, unless by clear and unquestionable authority of law. As well 
said by Judge Cooley, ‘The right to one’s person may be said to be a 
right of complete immunity: to be let alone’: . . . The inviolability of 


"2 Exuiorr on Evipence § 1237 (1904), cited with approval in Johnston v. South- 
ern Pacific Co., 150 Cal. 535, 543, 89 Pac. 348, 351 (1907); Jones on Evwence § 396-399 
(1st ed. 1894); 1 THompson on Trias § 859 (2d ed. Early 1912); Facutty or Yaue 
Law Scuoot, Two Centuries GrowtH oF AMericaN Law 319 (1901), cited with ap- 
proval in Mutual Life Insurance Co. of N. Y. v. Griesa, 156 Fed. 398, 403 (D. Kan. 
1907); 3 WicMore, Evinence § 2220 (1st ed. 1904). 

See note 20 supra. 

*? 312 Ill. 299, 143 N. E. 866 (1924). 

“See discussion on Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 11 Sup. Cr. 
1000 (1890) and P. D. & E. Ry. Co. v. Rice, 144 Ill. 227, 33 N. E. 951 (1893), p. 182 
et seq., supra. 

“Pennsylvania Co. v. Newmeyer, 129 Ind. 401, 28 N. E. 860 (1891); McQuigan v. 
Delaware L. & W. R. R. Co., 129 N. Y. 50, 29 N. E. 235, 14 L. R. A. 466 (1891). Also 
see Stack v. New York N. H. and H. R. R. Co., 177 Mass. 155, 58 N. E. 686, 52 L. R. A. 
328 (1900). 
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the person is as much invaded by a compulsory stripping and exposure 
as by a blow. To compel any one, and especially a woman, to lay bare 
the body, or to submit it to the touch of a stranger, without lawful 
authority, is an indignity, an assault and a trespass; and no order of 
process, commanding such an exposure or submission, was ever known 
to the common law in the administration of justice between individuals, 
except in a very small number of cases, based upon special reasons, and 
upon ancient practice, coming down from ruder ages, now mostly 
obsolete in England, and never, so far as we are aware, introduced into 
this country.” ** 


Whatever may be the merits of the controversy which has been waged 
over Justice Gray’s assertion that “no order or process commanding such an 
exposure . . . was ever known to the common law in the administration of 
justice between individuals,” the doctrine of the inviolability of one’s person 
unquestionably constituted the fundamental basis for the adoption by the 
Supreme Court of the United States, and of the state courts following the 
Botsford decision, of the view that courts lack inherent power to require 
submission to a physical examination. If such was public policy in the era 
in which the Botsford case, Parker v. Enslow, and P. D. & E. Ry. Co. v. 
Rice were decided, there has been a decided reversal in recent years. It is 
elementary that the public policy of a state is determined primarily by its 
constitution and legislative enactments and by the courts only when con- 
stitutional or legislative provisions are absent. *’ In recent years the General 
Assembly of Illinois, in line with similar action taken by the legislatures of 
other states, has enacted statutes providing for compulsory physical exami- 
nation of a party to proceedings of various types whenever the physical or 
mental condition of that party is in issue. In this connection, it is sufficient 
to refer to the applicable provisions of the Workmen’s Compensation Act, ** 
the Occupational Diseases Act, *° the act regulating proceedings to determine 
whether a person is sane or insane, ® the act providing for the commitment 
of “criminal sexual psychopathic persons,” ** the act requiring submission to 
proper tests for venereal disease as a condition to the issuance of a marriage 
license, *? and the act requiring a segregation and treatment of persons sus- 


*° 141 U. S. 250, 251, 11 Sup. Ct. 1000, 1001 (1890). The fallacy of this reasoning is 
convincingly exposed with characteristic vigor and finality in Wicmore, Eviwence § 
2220. 

* Bergeson v. Mullinix, 399 Ill. 470, 480, 78 N. E.2d 297, 302 (1948); People ex rel. 
Nelson v. Wiersema State Bank, 361 Ill. 75, 86, 197 N. E. 537, 542 (1935); Illinois Bank- 
er’s Life Assn. v. Collins, 341 Ill. 548, 551, 173 N. E. 465, 466 (1930); Zeigler v. Illinois 
T. & S. Bank, 245 Ill. 180, 193, 91 N. E. 1041, 1045 (1910). 

Tur. Rev. Srat., c. 48, § 149 (1949). 

Id. § 172.12. 

“Id. c. 91%, § § 4-4 and 6-1. 

“ Id. c. 38, § 823. 

“Id. c. 89, § 6a. 
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* pected of being afflicted with any communicable venereal disease. ** None 
of these statutes have been declared invalid as infringing upon the sacred 
“inviolability of the person.” ** If it is not contrary to, but consistent with 
and in the furtherance of public policy to require persons to submit to 
physical examinations in proceedings of the character of those contemplated 
by the foregoing and similar legislation, how can it now be said that it 
violates the dictates of public policy and constitutes an unwarranted in- 
fringement of the “inviolability of the person” to require a plaintiff in an 
ordinary personal injury suit to submit to a reasonable physical examination 
by a competent physician and under appropriate conditions of privacy? 

Aside from these statutory evidences of a marked change in public 
policy, the increasing prevalence of such examinations and of the occasions 
for making them has unquestionably produced a much different individual 
attitude toward them. They are now quite common and accepted as an 
ordinary incident in the life of the average person obtaining life and other 
forms of personal insurance, employment, appointment to numerous posi- 
tions, entrance to schools and colleges, and licenses and permits of many 
kinds. During the past decade most of the men, and many of the women, 
within a wide age group throughout this country were examined by total 
strangers to determine their fitness for military service. The custom of 
having a complete physical examination made periodically to ascertain one’s 
physical condition is constantly growing. These and other instances render 
a physical examination, when made upon such conditions as a court may 
prescribe and enforce, an experience regarded much differently today than 
it was a half century ago. It should not constitute an ordeal to anyone or 
shock or offend the sensibilities of any but the most squeamish person. In 
view of these cogent considerations, any “indignity” attaching to such an 
examination is extremely slight and certainly should not weigh as heavily 
as considerations of fair play and justice. 

Furthermore, when the Illinois decisions taking the negative position on 
this question were rendered, discovery practice in general was virtually un- 
known in this and many other states. Reference is frequently made, in fact, 
in the opinions of courts adhering to that view to the lack of authority 
possessed by them to order inspection, production, and discovery of docu- 
ments, physical objects, and similar pertinent and material matters as evi- 


% Id. c. 23, § 389-392. 

“ Apparently none of them have been attacked on this precise ground. Their 
validity has been upheld, however, in the instances in which their constitutionality has 
been attacked. See People ex rel. Baker v. Strautz, 386 Ill. 360, 54 N. E.2d 441 (1944); 
People v. Sims, 382 Ill. 472, 47 N. E.2d 703 (1943); Liberty Foundries v. Industrial Com- 
mission, 373 Ill. 146, 25 N. E.2d 790 (1940); Grand Trunk Western Ry. Co. v. Industrial 
Commission, 291 Ill. 167, 125 N. E. 748 (1920); Deibeikis v. Link-Belt Co., 261 Ill. 454, 
104 N. E. 211 (1914). 
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dence of their asserted impotency to require physical examinations. ®* The 
taking of depositions was generally confined to parties or witnesses who 
would be unavailable to testify when the case was tried and was only for 
use in evidence at the trial. Pre-trial hearings were neither known nor 
anticipated. All of the means afforded by these now familiar agencies of 
discovery have been since made available in Illinois, °* as well as in many 
other jurisdictions, and have worked a revolutionary change in pre-trial 
practice and procedure. Assuredly, affording a defendant an opportunity 
to have the plaintiff examined in order to inform him of the true nature of 
the plaintiff’s injuries and disability 1s in harmony with this salutary and 
generally accepted trend, while adherence to the doctrine denying him that 
opportunity would run directly contrary to it. Discovery rather than con- 
cealment, foreknowledge rather than surprise, and the resulting adequate 
opportunity to meet and defend rather than the lack of it, constitute the 
very essence of current procedural theory and practice. It is difficult to 
entertain the thought that the Illinois decisions denying reasonable and ade- 
quate discovery with respect to one of the most important phases of personal 
injury litigation will be permitted to prevail in the face of these 
developments. 


Experience has demonstrated that no outrages of any consequence, and 
certainly no real hardship or actual injustice, have resulted to the plaintiff 
from the proper exercise of the power in those jurisdictions where it has 
been recognized by decision or created by statute. Suits for personal in- 
juries constitute a class of litigation as large and important in most of the 
states in which the power is exercised as they do in Illinois. It is believed 
that no court, once firmly recognizing the existence of the power, has 
receded from that position during the past half century and that no state in 
which the power has been recognized by judicial decision or created by 
statute has sought to abolish it by legislative action or constitutional amend- 
ment. This speaks eloquently in support of the view that it is both salutary 
and necessary, and convincingly refutes the arguments upon which the 
existence and desirability of the power have been challenged. Even in 
Illinois, the practice of requiring submission to a physical examination has 
prevailed in the federal courts since the adoption of the Federal Rules of 
Civil Procedure. During the years in which they have been in effect, the 
provision made in them for this phase of discovery has worked well and has 
been productive of very little, if any, controversy. The requirement so 
imposed is now usually met as a matter of course, and it is very seldom 


“See, for example, Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 11 Sup. Cr. 
1000 (1890); Stack v. New York N. H. & H. R. R. Co., 177 Mass. 155, 58 N. E. 686, 52 
L. R. A. 328 (1900); McQuigan v. Delaware L. & W. R. R. Co., 129 N. Y. 50, 29 N. E. 
235, 14 L. R. A. 466 (1891); Austin & Northwestern R. R. Co. v. Cluck, 97 Tex. 172, 
77 S. W. 403, 64 L. R. A. 494 (1903). 
“Inv. Rev. Stat., c. 110, § 182, 182a, 259.17, 259.18, 259.19, and 259.23A (1949). 
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~ necessary for a defendant to resort to an application to the judge to obtain 
the desired examination. When it is necessary it is because the demand for 
it, or the conditions under which it is made, or the person by whom the 
defendant desires it to be made, is objectionable upon some other ground 
and not because of a mere unwillingness to submit to amy proper physical 
examination. 


The courts of last resort in some of our sister states did not hesitate to 
overrule their earlier decisions following the Botsford case when they be- 
came convinced that the view taken in that case was wrong. *’ While the 
Supreme Court of Illinois ordinarily adheres somewhat strictly to the doc- 
trine of stare decisis and infrequently overturns a line of decisions as con- 
sistent as those following Parker v. Enslow, it has occasionally demonstrated 
a willingness to depart from them, especially with respect to procedural 
questions, when it becomes convinced that the opposing view is that which 
should be adopted. ** The need and justification for taking similar action 
here is so obvious that it is reasonable to predict that, when the question is 
again presented to and examined by our Supreme Court in the light of all 
that has developed since Parker v. Enslow, Union Pacific Ry. Co. v. Bots- 
ford, and P. D. & E. Ry. Co. v.. Rice, the court will reject the view pre- 
viously taken and adopt that which prevails so generally elsewhere. 


This belief, shared by others writing upon the question, * is also enter- 
tained by at least one of our lower courts. Several years ago the defendant 
in a personal injury suit then pending in the Circuit Court of Cook County, 


“The Supreme Court of Missouri, in Shepard v. Missouri Pacific Ry. Co., 85 Mo. 
629 (1885), overruled its earlier decision in Loyd v. Hannibal & St. Joseph R. R. Co, 
53 Mo. 509 (1873), and held that courts have discretionary power to order a reasonable 
personal examination in proper cases. The Indiana Supreme Court denied the existence 
of the power in Pennsylvania Co. v. Newmeyer, 129 Ind. 401, 28 N. E. 860 (1891) but 
expressly overruled that decision in City of South Bend v. Turner, 156 Ind. 418, 60 N. E. 
271 (1901). 

“See, for instance, People ex rel. Swanson v. Fisher, 340 Ill. 250, 172 N. E. 722 
(1930), holding that the accused may waive right to trial by jury whether offense 
charged is a felony or misdemeanor and overruling earlier contrary decisions in Paulsen 
v. People, 195 Ill. 507, 63 N. E. 144 (1902); Brewster v. People, 183 Ill. 143, 55 N. E. 
640 (1899); Morgan v. People, 136 Ill. 161, 26 N. E. 651 (1891); Harris v. People, 128 
Ill. 585, 21 N. E. 563 (1889); and People v. Bruner, 343 Ill. 146, 175 N. E. 400 (1931) 
holding invalid and unconstitutional the section of the Criminal Code which provided 
that the jury in criminal cases should be the judges of the law and the facts (Inu. Rev. 
Srat., c. 38, § 764 [Cahill 1929], Int. Rev. Srat., c. 38, § 741 [Smith-Hurd 1929] despite 
the fact that said statute was enacted in 1827 and had been considered and taken as the 
law of this state for more than a century. Funk v. United States, 290 U. S. 371, 54 Sup. 
Ct. 212 (1933) constitutes one of the most striking examples of court action of this 
nature, and supplies an excellent statement of the justification for taking it instead of 
leaving it to the legislative branch of the government to overrule erroneous or outmoded 
decisions by statute. 

"Comment, Can a Party Litigant in Illinois Be Compelled to Submit to a Medical 
Examination, 40 Inu. L. Rev. 113 (1945). 
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Illinois, *° sought discovery with respect to the physical condition of the 
plaintiffs and the extent of ‘their alleged injuries by applying to Judge Harry 
M. Fisher for a rule upon the plaintiffs to show cause why they should not 
submit to a physical examination before trial. The plaintiffs opposed the 
application and relied upon the Botsford case and the numerous Illinois 
decisions above discussed. 


In a characteristically clear, vigorous, and excellent opinion, Judge 
Fisher, after conceding that the previous Illinois decisions supported the 
position of the plaintiffs, called attention to the tremendous weight of 
present authority to the contrary, pointed out the developments which have 
taken place with respect to discovery procedure in this state since the Illinois 
decisions were rendered, examined the reasons underlying the view taken 
in the Illinois decisions, and demonstrated that they do not apply to present 
changed conditions. He concluded that if the question were to be presented 
now to the Supreme Court of Illinois “in all likelihood it would follow the 
modern trend and hold that courts have inherent power to order the physical 
examination of a plaintiff seeking to recover damages on the basis of existing 
injuries, whenever such examination might tend to establish the truth or 
falsity of his own affirmations.” He also stressed the fact that much of our 
courts’ time is devoted to trying personal injury cases and that compulsory 
physical examination of plaintiffs in such litigation would “not only lead to 
more precise justice but will result in greater economy of the courts’ time 
than can be derived from any other single procedural device,” in view of the 
effect physical examinations would have in encouraging settlements in such 
cases. Upon these and other grounds stated in his opinion, he concluded 
that he had the power to order the plaintiffs to submit to “a physical exami- 
nation of the nature, extent, and probable permanency of the injuries 
complained of” and ruled that an order requiring such examination “upon 
reasonable conditions and safeguards to be fixed by the court” would be 
made unless the plaintiffs upon return of the rule would show “factual 
cause” why they should not be thus examined. 


The precedent thus established has been since consistently followed by 
Judge Fisher and other judges of the Cook County Circuit Court in requir- 
ing discovery by physical examination upon a proper showing, and, as is 
stated in Judge Fisher’s own article appearing in this symposium, ™ such 
examinations are now ordinarily agreed to in pre-trial conferences held in 


* Anholt v. Yellow Cab Co., Circuit Court of Cook County, Illinois, General No. 
38C-13577 (1939). Because of its importance and the fact that it is not reported in any 
available publication, the full opinion of Judge Fisher in this case appears as an appendix 
to this article. 

"Fisher, The Pre-Trial Conference and Its By-Products, infra p. 206. The writer 
has been told that the practice in Cook County Courts is not uniform, however, and that 
the judges of the Superior Court, and some of those of the Circuit Court, ordinarily do 
not require plaintiffs to submit to a physical examination. 
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~ that court and have greatly stimulated the making of settlements in personal 
injury cases. 

None of the orders requiring such discovery which have been entered 
in that Circuit Court in recent years have been reviewed by the Supreme 
Court on appeal. Obviously, such an order is interlocutory and not ap- 
pealable in character, and to obtain its review it would be necessary for the 
plaintiff to secure the entry of a final order of some nature, such as one 
dismissing his suit, for failure to comply with the requirement. Apparently 
no attempt has been made to secure a determination of the validity of such 
a discovery order by appeal, but the plaintiffs in one suit "? in which such 
an order was entered made an application to the Supreme Court for leave 
to file an original petition praying for the issuance of a writ of mandamus 
directing Judge Fisher to expunge the order which he had entered. This 
application was denied without opinion, and without any reason being as- 
signed for that action. * 


While its denial of the application does not necessarily signify that the 
Supreme Court felt that the order was proper, in view of the importance of 
the question presented and the procedural obstacles involved in the ordinary 
processes of appeal, it is reasonable to assume that the action taken by the 
Supreme Court indicates a strong probability that it is now disposed to 
recognize the existence of the inherent power of a trial court to order such 
discovery. At any rate, this example would justify other trial courts in Illi- 
nois in indulging in the same practice and entering similar discovery orders 
in appropriate instances, and should prompt them to do so, unless and until 
the Supreme Court again resolves the question against the existence of the 
power. 

One circumstance under which even those courts which ordinarily 
deny the power recognize the defendant’s right should be mentioned. If 
the plaintiff voluntarily, and in the course of the presentation of his evidence, 
exhibits his injuries, or a portion of his body, to the jury, the defendant has 
the right to have those injuries or that portion of the plaintiff’s body ex- 
amined by competent experts. * This right has been recognized in Illinois. *° 
This apparent exception is obviously attributable to the fact that, by 
voluntarily exhibiting his injuries or a portion of his body to the jury, the 


”Leighty v. Simonds Saw and Steel Co., Circuit Court of Cook County, Illinois, 
General Docket No. 46C-8940 (1947). 

* People ex rel. Leighty v. Fisher, Supreme Court of Illinois, General No. 30219 
(1947). 

“Chicago & N. W. Ry. Co. v. Kendall, 167 Fed. 62 (C. C. A. 8th 1909) (decided 
while Botsford rule was in effect in federal courts); Dixie Greyhound Lines, Inc. v. 
Matthews, 177 Miss. 103, 170 So. 686 (1936); Houston & T. C. R. R. Co. v. Anglin, 99 
Tex. 349, 89 S. W. 966 (1905); 25 C. J. S. Damages § 174(a); 2 Jones, Evinence § 396; 
8 WicmMore, Evipence § 2220. 

* Pronskevitch v. C. & A. Ry. Co., 232 Ill. 136, 139-140, 83 N. E. 545, 547 (1907). 
Compare Wheeler v. C. & W. I. R. R. Co., 267 Ill. 306, 327-328, 108 N. E. 330, 339 (1915). 
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plaintiff has waived the eloquently proclaimed “sacred inviolability of his 
person” to that extent. If he can thus waive it, and if the waiver can be en- 
forced against his will, why should he not be considered to have waived it 
by instituting a suit for his injuries in which he and the physicians who have 
treated and examined him are certain to testify? 


CONSIDERATIONS GOVERNING AND MANNER OF 
EXERCISING THE POWER TO REQUIRE 
AN EXAMINATION 


The reader’s first impression may be that it is both premature and super- 
fluous to discuss the rules governing exercise of the power to compel phys- 
ical examinations until the question of whether the Illinois courts now have 
that power is definitely settled by a decision of our Supreme Court or by an 
act of our General Assembly. The strength of the various grounds upon 
which it has been asserted that the power exists, and the fact that some of 
our courts are exercising it, render it desirable, however, to deal with the 
question briefly. Some guidance with respect to exercise of the power is 
afforded by decisions of our Supreme Court which passed upon the pro- 
priety of refusing the applications without deciding the question of whether 
the power existed."* In resorting to those decisions, due consideration 
must be accorded to the fact that they were rendered by judges who were 
reluctant to recognize the existence of the power and at a time prior to the 
development of much of the current law in those jurisdictions exercising 
the power. The decisions of the courts of these latter jurisdictions should 
afford a more reliable guide for judicial action when confronted with ap- 
plications for orders requiring an examination to be made. 


With few exceptions, it is generally recognized that the defendant is 
not entitled to have the examination made as a matter of course without 
showing good cause for asking it.” He may not be entitled to it for one or 
more of several reasons. The plaintiff’s injuries may be so trifling and the 
amount of his demand so small, or the nature of his injuries so patent and 
well understood by the defendant, that the information which the latter 
would obtain by the examination would be of insufficient value to justify 


* St. Louis Bridge Co. v. Miller, 138 Ill. 465, 28 N. E. 1091 (1891); C. & E. R. R. Co. 
v. Holland, 122 Ill. 461, 13 N. E. 145 (1887). See also Pronskevitch v. C. & A. Ry. Co., 
232 Ill. 136, 83 N. E. 545 (1907); Joliet Street Ry. Co. v. Call, 143 Ill. 177, 32 N. E. 389 
(1892). 

"St. Louis Bridge Co. v. Miller, 138 Ill. 465, 28 N. E. 1091 (1891); C. & E. R. R. Co. 
v. Holland, 122 Ill. 461, 13 N. E. 145 (1887); Western Glass Mfg. Co. v. Schoeninger, 
42 Colo. 357, 94 Pac. 342 (1908); Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375 (1877); 
2 Jones, Evipence § 396; 8 WicMore, Evwence § 2220 (3d ed. 1940); 17 Am. Jur., Dis- 
covery and Inspection, § 39; 25 C. J. S. Damages § 174(a). 
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‘requiring the plaintiff to submit to it."* The plaintiff may have been ex- 
amined by a physician selected by the defendant, or he may have offered to 
submit to such an examination without acceptance of that offer.’® Con- 
ceivably, the reports of the plaintiffs own physicians, copies of which are 
furnished to the defendant, may be so complete, and the integrity and com- 
petency of the physicians making them so well recognized, that there is 
obviously no necessity for having the plaintiff éxamined by someone else. 
For these and other reasons, it is ordinarily held that the question of granting 
the defendant’s application rests largely within the sound discretion of the 
court. ®° 


If the examination is ordered, the court should direct that it be made 
under such circumstances and safeguards as will amply protect the plaintiff's 
interests and sensibilities. ** ‘The physician or physicians should be reputable 
and competent, *? and if the parties cannot agree upon them, their selection 
should be made by the court. ** The examination should be made in private, 
but the plaintiff should be accorded the privilege of having his attorney and 
his own physician, and possibly some member of his family or a friend, 
present when it is made, if he so desires. ** It should not be of such a nature, 
or made under such circumstances, as will render it hazardous to the plain- 
tiff or subject him to unreasonable risks. ** 


If the examination is made, a copy of the report should be furnished 
to the plaintiff as well as the defendant and no information should be with- 
held from the former which is furnished to the latter by the examining 
physician. °° 


“Lexington Ry. Co. v. Cropper, 142 Ky. 39, 133 S. W. 968 (1911); 17 Am. Jur., 
Discovery and Inspection, § 58; 25 C. J. S. Damages § 174(c). 

* Pronskevitch v. C. & A. Ry. Co., 232 Ill. 136, 83 N. E. 545 (1907); C.& E.R. R. 
Co. v. Holland, 122 Ill. 461, 13 N. E. 145 (1887); 17 Am. Jur., Discovery and Inspection, 
§ 58. 

® Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375 (1877); 2 Jones, Evipence § 397. 

* Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375 (1877); Williams v. Chattanooga 
Iron Works, 131 Tenn. 683, 176 S. W. 1031 (1915); White v. Milwaukee City Ry. Co., 
61 Wis. 536 (1884); 2 Jones, Evipence § 397; 8 Wigmore, Evwence § 2220(B). 

=S. S. Kresge Co. v. Trester, 123 Ohio St. 383, 175 N. E. 611 (1931); State ex rel. 
Carter v. Call, 64 Fla. 144, 59 So. 789, 41 L. R. A. (N. S.) 1071 (1912); 17 Am. Jur. 
Discovery and Inspection, § 68; 25 C. J. S. Damages § 174(e). 

"S. S. Kresge Co. v. Trester, 123 Ohio St. 383, 175 N. E. 611 (1931); 8 Wigmore, 
Evwence § 2220(B); 25 C. J. S. Damages § 174(e). 

“Brown v. Hutzler Bros. Co., 152 Md. 39, 136 Atl. 30, 51 A. L. R. 177 (1927); 
2 Jones, Eviwence § 397; 25 C. J. S. Damages § 174(}). 

* Lawrence v. Pickwick Stages, 229 Pac. 885 (Cal. App. 1924); City of South Bend 
v. Turner, 156 Ind. 418, 60 N. E. 271, 54 L. R. A. 396 (1901); O’Brien v. City of 
LaCrosse, 99 Wis. 421, 75 N. W. 81, 40 L. R. A. 831 (1898); 2 Jones, Evipence § 397; 
17 Am. Jur., Discovery and Inspection, § 61; 25 C. J. S. Damages § 174(j). 

* Williams v. Chattanooga Iron Works, 131 Tenn. 683, 176 S. W. 1031 (1915); 
17 Ao. Jur., Discovery and Inspection, § 71; 25 C. J. S. Damages § 174(j). See the pro- 
visions of Fep. R. Civ. P., 35. 
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In short, the examination should be ordered only when the applicant 
shows good cause for requesting it and then only under such circumstances 
as will protect the plaintiff from unnecessary exposure, indignity, hazard, or 
risk and as will render it as fair to him as it is to the defendant. When such 
an examination is ordered the plaintiff who is acting in good faith certainly 
has no occasion to fear that it will injure his case. The plaintiff who is not 
acting in good faith should not be heard to complain, but should be required 
to submit to an examination to demonstrate the lack of a sound basis for his 
exaggerated or fraudulent claims. 


PENALTY FOR REFUSAL TO COMPLY WITH 
ORDER REQUIRING EXAMINATION 


Once the right to a reasonable examination, made under appropriate 
conditions and for good cause, is firmly established, it is comparatively 
seldom that the party ordered to submit to it will refuse to comply. Ap- 
propriate remedies have been fashioned to which resort can be made in the 
rare instances in which refusal to comply occurs. It is now generally held 
that the party refusing to comply should not be committed to jail until he 
obeys the mandate of the court.*’ A less drastic, and usually effective, 
remedy is afforded by the dismissal of his suit, the barring from it of those 
claims respecting which the examination was ordered, or the entry of 
an order staying progress in the suit until the examination has been made. ** 
Thus the plaintiff is not compelled to submit to the examination if his rea- 
sons for refusing to do so outweigh in his mind the importance of prosecut- 
ing all or some portion of his claims. This result should serve to satisfy 
those who cling to the last vestiges of the “inviolability of the person” 
doctrine from conscientious motives instead of from the unjustifiable desire 
to obtain excessive judgments through concealment, exaggeration, and even 
fraud without regard to the considerations of justice. 


"Sibbach v. Wilson & Co., 312 U. S. 1, 61 Sup. Cr. 422 (1941); 8 Wicmore, Evi- 
DENCE § 2220(B); 17 Am. Jur., Discovery and Inspection, § 70; 25 C. J. S. Damages § 
174(f). 

"8 WicMmore, Evinence § 2220(B); 17 Am. Jur., Discovery and Inspection, § 70; 
25 C. J. S. Damages § 174(f). 
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APPENDIX ' 


STATE OF ILLINOIS 
ss 
COUNTY OF COOK 


IN THE CIRCUIT COURT OF COOK COUNTY 
LESTER SELLERS, A MINOR, BY 


EMMA SELLERS, HIS MOTHER AND 
NEXT FRIEND, No. 38C-13577 


STOFA ANHOLT, EMMA KAHN AND 


-Vvs- 


YELLOW CAB COMPANY, a Corporation 


The plaintiffs seek to recover damages for alleged serious permanent 
personal injuries caused, as it is charged, by the negligence of the defendant. 


The defendant asks that the plaintiffs be ruled to show cause why they 
should not, by way of discovery, be required to submit, before trial, to 
physical examination of their alleged injuries. The motion is supported by 
a petition which avers inter alia that the defendant believes that none of the 
plaintiffs sustained serious or permanent injuries; that the only way the true 
physical condition of any of these plaintiffs could be ascertained is by a 
medical examination; that demand for discovery, by plaintiffs submitting 
to such examination, was made and refused, and that defendants are unable 
to prepare their defense to that portion of plaintiffs’ demand which relates 
to the extent of plaintiffs’ injuries without such discovery. 


Plaintiffs contend that it is the settled law of this state that the court is 
without power to grant the motion. They rely on Union Pacific v. Bots- 
ford, 141 U. S. 250, * City v. McNally, 227 Ill. 14; Mattice v. Klawans, 312 
Ill. 299; People v. Scott, 326 Ill. 327; C. R. I. & P. Ry. Co. v. Benson, 352 Ill. 
195. 


In none of the cases cited was the question presented in the form of a 
motion for discovery before trial. Nevertheless, the conclusion is inescap- 
able that prior to the adoption of the Civil Practice Act it was the settled 
law of Illinois that the court was without power to compel a party to a civil 
or criminal action to submit to physical examination. That rule was in 


+See Lesemann, Physical Examination of Claimants in Personal Injury Actions, 
pp- 189 and 196, supra. 

* (The rule here announced was abrogated by Rule 35 of the Supreme Court, 
which provides for compulsory physical and mental examination). 
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harmony with the then prevailing modes of general procedure, but the ques- 
tion is whether it is mow the settled law of this state. 

Prior to the adoption of the Civil Practice Act, discovery before trial 
was limited to a narrow field and the only medium for obtaining it was the 
court of chancery. The Civil Practice Act and the rules of the Supreme 
Court, made pursuant thereto, made sweeping changes in this respect. Pre- 
trial discovery was introduced into actions at law and the range of dis- 
covery in law and equity cases was enlarged to embrace everything neces- 
sary to or helpful in the ascertainment of facts relevant to any matter in 
controversy. 


Paragraph 1 of Sec. 182, Chap. 110, Ill. Rev. Stat. 1939, relates to dis- 
covery which theretofore was obtainable in courts of chancery and provides 
that the same may be had “by motion filed in the cause wherein the matter 
sought to be discovered would be used,” and paragraph 2 provides that 
“discovery of documents which are or have been in the possession of any 
other party to the action may be had, admissions as to any facts may be 
requested of the other party, and the deposition of any other party or of any 
person may be taken at such times and under such terms and conditions as 
may be prescribed by rules.” 


The Supreme Court has taken a broad view of this innovation. It re- 
fused to construe the provisions for discovery as relating only to oral deposi- 
tions and production of documents. By Sec. 8 of Rule 17, it is provided that 
any party may be compelled to “produce for inspection or to be photo- 
graphed articles or property relative to the merits” of any controversy. 


While no rule was adopted providing for discovery of the physical 
condition of a person, when that is material to the issues, the question arises, 
nevertheless, whether the precedent which prescribed this form of discovery 
is now in harmony with our procedural concepts. 

Unless we completely ignore the changed legislative and judicial at- 
titudes toward discovery as an aid to the administration of justice, it is im- 
possible to say that it is still the settled law of this state that the court is 
powerless to compel physical examination of a party who seeks to recover 
damages for alleged personal injuries. The Civil Practice Act unsettled the 
prevailing rule and the pending motion presents a question of first impres- 
sion. A proper approach to the answer requires the posing of this secondary 
question, namely: “What would have been the position of our Supreme 
Court if at the time it had the main question before it, the present law on 
discovery was in force and the court had the benefit of viewing the authori- 
ties now available and the present legislative and judicial trend toward com- 
pulsory disclosure of pertinent facts before trial?” 

The great weight of authority supports the proposition that the courts 
have inherent power to order a reasonable physical examination of a plain- 
tiff in a personal injury case, to be made before trial, by competent physi- 
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~cians, whenever such examination is necessary to ascertain the nature, extent 
and permanency of the injuries complained of. The cases in support of this 
statement are collected in 17 Am. Jur., p. 39, par. 55, and other reference 
books, and need not be here discussed. 

In New York, New Jersey, Delaware and Florida the power of the 
court to compel physical examination is recognized by statute and, as al- 
ready noted, under its rule making power the Supreme Court of the United 
States has adopted such a rule for all the federal courts. 

This court is not unmindful of the reasons which led to the conclusions 
reached by our Supreme Court in the cases relied upon by the defendant, 
nor is it unaware of the deplorable fact that no small number of medical 
“experts” can be found who will testify for hire and not in the interest of 
justice. But if that were sufficient ground for denying examination of a 
person seeking damages for presently existing or permanent injuries, ir- 
respective of the honesty or dishonesty of the examining physician, it would 
certainly be more cogent reason for excluding opinion testimony of all 
physicians who base their opinions upon supposititious cases or form them 
from casual observance of an injured person during the course of a trial. 
Moreover, our distrust of certain expert witnesses follows them whether 
they appear as hirelings of plaintiffs or defendants. But, whereas the de- 
fendants’ experts are usually limited to opinion testimony which can be 
challenged on the same hypotheses, the plaintiffs’ experts are free to make 
diagnosis and prognosis upon facts alleged to have been observed by them 
but of which none other is permitted even a momentary glance. The latter 
type of expert may commit perjury with the comforting assurance that the 
law will ever guard those sacred portals where the visible refutation 
of his evidence lies immune from search. 

The rule which prescribes compulsory physical examination of a party 
to a suit has often been justified on sentimental grounds. An element of in- 
dignity is implied in the exposure of the body for medical examination. 
The privacy of one’s body is said to be something sacred. This justifica- 
tion for the rule dissolves when subjected to even a cursory examination. 

A plaintiff seeking to recover damages for personal injuries voluntarily as- 
sumes the burden of describing, in open court, in minute detail, every 
claimed physical and mental infirmity relied upon as an item of damage, no 
matter how indelicate the recital might be. In civil and criminal cases in- 
volving sex violations or relationships, the law compels the woman to give a 
public narrative, under fire of direct and cross examination, of the most 
harrowing and gruesome details, and yet this very law becomes extremely 
sentimental when invoked as an aid to obtaining the best evidence of al- 
leged infirmities even though the examination is to be held in the privacy 
of a doctor’s office. 
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Apart from the manifest weakness of the rule, when examined in the 
light of general law, there is something inherently unconscionable in a legal 
dictum which impliedly says to every plaintiff in a personal injury suit: 
“Claim every form of injury your easy conscience will permit you to con- 
jure up; have no fear that the court will ever allow examination of the 
demonstrable truth—it has no such power.” 


The law is gradually abandoning this and similar fallacies. Only four 
states still adhere to the rule which denies physical examination. In twenty- 
eight states the courts have assumed the power to order it, and in four other 
states the power has been granted by the legislature. The shifting toward 
this sounder practice is in harmony with the modern trend away from those 
archaic rules of evidence which seem to have developed on the theory that 
it is better that ten be denied justice through the courts’ refusal to listen to 
their proof than that one should prevail in a case through what might be 
biased testimony. The rules of exclusion of evidence on grounds of in- 
competency of witnesses or the questionable character of certain evidence 
are being gradually relaxed or altogether discarded. The courts are opening 
their ears to receive evidence and their minds to evaluate it. 


The most recent and highly authoritative example of this trend is Funk 
v. United States, 290 U.S. 371. The opinion of the court was written by a 
very cautious and conservative jurist—Mr. Justice Sutherland. Without 
legislative sanction, the time-honored rule which denied a wife the right to 
testify on behalf of her husband is unceremoniously repudiated. On page 
382 the court says: “Of course, Congress has that power (to change the 
rule); but if Congress fail to act, as it has failed in respect of the matter now 
under review, and the court be called upon to decide the question, is it not 
the duty of the court, if it possess the power, to decide it in accordance with 
present day standards of wisdom and justice rather than in accordance with 
some outworn and antiquated rule of the past?” 

The answer to the question as to what our Supreme Court would do if 
the matter being inquired into came before it for the first time mow must be 
that in all likelihood it would follow the modern trend and hold that courts 
have inherent power to order the physical examination of a plaintiff seeking 
to recover damages on the basis of existing injuries, whenever such examina- 
tion might tend to establish the truth or falsity of his own affirmations. The 
absence of a Supreme Court rule to that effect is no evidence of the court’s 
intention to apply the old principle to the changed conditions. By adopting 
only twenty-seven rules relating to practice in nisi prius courts, the Supreme 
Court gave clear notice of its purpose to abstain from any general codifica- 
tion of the rules of procedure of this State. More than five years’ experi- 
ence has proven the wisdom of this course. The failure by the court to legis- 
late on this subject simply left this rule, together with thousands of other 
rules of practice, for judicial, rather than legislative determination. 
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In addition to the foregoing considerations there is an important prac- 
tical matter which the court should not ignore in passing on this motion. 
From time immemorial, courts have looked with favor upon all procedural 
devices which held out promise to conserve the time of the courts so as to 
leave them free to devote themselves to indispensable labors. To encourage 
amicable adjustments of controversies, the law has surrounded all negotia- 
tions looking to such ends with safeguards and immunities. The Civil 
Practice Act has incorporated all the labor saving devices which experience 
has proven effective—the rules of pleading aimed at narrowing issues, the 
substitution of motions for special pleas and demurrers, the summary judg- 
ments, discovery, admissions—all tend to relieve the courts from avoidable 
needless labors. 

In our jurisdiction the greater part of the courts’ time is spent upon 
trying personal injury cases. Compulsory physical examination of plaintiffs 
in such cases will not only lead to more precise justice but will result in 
greater economy of the courts’ time than can be derived from any other 
single procedural device. The number of suits inspired by trivial injuries 
will be reduced to 2 minimum when discovery of exaggeration will be 
practically certain. Reasonable settlements will be sought by the plaintiffs 
and, upon full discovery of the extent of the injuries, will be offered by 
defendants. 

The motion will, therefore, be allowed and a rule will be entered upon 
each plaintiff to show cause why he should not be ordered to submit to a 
physical examination of the nature, extent and probable permanency of the 
injuries complained of. If upon return of the rule no factual cause is shown 
why the plaintiffs should not be thus examined, the court will enter an order 
requiring such examination upon reasonable conditions and safeguards to be 
fixed by the court. 


Harry M. FIisHER 
Judge 
Chicago, Ill. 
November 14, 1939. 








PRE-TRIAL CONFERENCE 
AND ITS BY-PRODUCTS 


BY JUDGE HARRY M. FISHER* 


ALL CIVIL CONTROVERSIES ARE ULTIMATELY SETTLED. The 
greatest number of them are settled by the parties without resort to law. A 
lesser percentage, but still a vast majority of disputes which reach the courts, 
are settled by negotiation before trial. In the remaining comparatively 
small number of controversies, settlements are imposed upon the parties by 
the judgment of the court, but settled they are. 


A lawsuit is a submission to the court’s arbitrament of a controversy 
which the parties have failed to settle between themselves. There is, of 
course, no way of estimating what per cent of all justiciable controversies 
result in court action. The probabilities are that percentage-wise the figure 
is inconsiderable and yet it is the existence of the courts and the possibility 
open to everyone to resort to them that marks the difference between a civil- 
ized and an uncivilized society. 


THE ROLE OF THE ADJECTIVE LAW 


In recent years much sentiment has been created favoring resort to 
arbitration and avoidance of court action. This may or may not be a symp- 
tom of diminishing confidence in the courts, but it certainly evidences an 
increasing preference for compromise. The arbitrator’s award is largely in- 
fluenced by a spirit of compromise, whereas the judgment of a court results 
from the application of rules of law which, not infrequently, are inequitable 
and result in unnecessary hardship. 


These rules of law govern not only the determination of the court’s 
jurisdiction, the course of the trial, and the judgment to be given after all 
the evidence is heard, but they control the time and form of the commence- 
ment of the case, the method of its presentation to the court, and prescribe 
a labyrinth of formulae which must be observed if the case is ever to reach 
the trial stage. This body of procedural rules is only indirectly related to 
the substantive law which should govern the case if the decision were made 
upon the merits of the controversy. Nevertheless, their force is such that 
many cases have been in the past and, less frequently, stili are disposed of not 


*HARRY M. FISHER. LL.B. 1904, Chicago-Kent College of Law; Chair- 
man, Judicial Advisory Council of Cook County; Judge of the Circuit 
Court of Cook County since 1921; author of various law review articles. 
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upon the evidence and the applicable law but upon the failure of one of the 
parties to follow the prescribed course required to lead the case up to the 
point where a decision on the merits may be made. A striking example of the 
injustice which even our reformed procedure did not prevent is the case of a 
widow whose husband and two minor children were accidentally killed by 
a passenger train. The suit was dismissed without a hearing on the merits be- 
cause her lawyer named the Wabash Railway Company as defendant instead 
of its receivers. 3 


Of course, an orderly system of procedure is necessary and rules gov- 
erning it are indispensable, but in Anglo-American jurisdictions, unlike the 
continental jurisdictions,* we have attached such importance to written 
pleadings and rules of procedure and encumbered the whole process with 
such a maze of regulations that instead of being a wide, clear, open road 
leading straight to the judge and jury who are to hear the evidence and pass 
upon relative rights and obligations of the parties, it has become like the ap- 
proach by sea to the City of Stockholm, where special pilots must be sent 
out to bring in every ship because not even the experienced captain is per- 
mitted to risk bringing his vessel to port through the protruding rocks or 
those which lie hidden just below the surface of the waters. 


PROCEDURAL REFORM 


Attempts to clear and repair the road have always encountered violent 
opposition, particularly on the part of older practitioners who, because of 
their greater familiarity with the obstacles, are able to gain a head start on 
their adversaries. During the first half of the 19th century, England made 
an ambitious start toward removing the barnacles and pitfalls which during 
the centuries had accumulated upon the course over which every lawsuit 
had to travel.* The immediate objective of the reform was to abolish the 
rigid classifications and distinctions of forms of actions. That was followed 
by a change of strategy in the warfare known as “litigation.” Prior to that 
change the strategy consisted in the main of secrecy and surprise. The new 
rules substituted frankness and pre-trial disclosure. In America the first re- 


* Fitzpatrick v. Pitcairn, 371 Ill. 203, 20 N. E.2d 280 (1939). Plaintiff's husband and 
two minor children were killed. The Wabash Railway Company was made defendant. 
The summons served upon the railroad was accepted by the receivers. Their lawyer 
filed the answer which failed to disclose the fact that the receivers were operating the 
railroad. The plaintiff's lawyers discovered their mistake after the lapse of the period 
of limitation. They then made the receivers parties defendant. They appeared and 
moved to dismiss on the ground the suit had not been filed in time. The trial judge 
sustained the motion and the reviewing court affirmed. 

? ENGLEMAN, A History or ContINENTAL Civit Procepure (Millar’s trans. 1927). 

*Crark, Cope Pieapinc § 6 (2d ed. 1947); Ractanp, Discovery Berore Tria 8 
(1932). For a study of English | ays see Opcers ON PLEADING AND Practice (11th 
ed. 1934); Sunderland, The English Struggle for Procedural Reform, 39 Harv. L. Rev. 
725 (1926). 
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form adopted was the New York Code of 1848. Simplified civil practice 
codes were thereafter enacted in state after state until today thirty-one 
states have substituted code practice for a common law system of 
procedure. ‘ 

It is not the purpose of this discussion to trace the history of the reform 
movement. It is sufficient to note that it moved rather slowly and that 
even now, more than one hundred years since it started, a number of states 
remain more or less wedded to the old system, retaining many of the in- 
iquities that are inherent in it. Not until January 1, 1934, did the State of 
Illinois fall in line with the forward looking jurisdictions. The Supreme 
Court of the United States, under its new rulemaking power, established a 
complete system of procedure for the federal trial courts in 1938. ° 


Among the important changes wrought by the Federal Rules and by 
state codes were the abolition of forms of actions or of the names used to 
distinguish the different forms; * simplification of pleadings and methods of 
attacking and correcting their defects; and fact-discovery before trial, such 
as admissions, written interrogatories, depositions of parties and witnesses, 
and production of documents and articles of evidence for inspection, photo- 
graphing, or copying. These and other changes have brought immeasurable 
relief from injustice, but so far as eliminating the law’s delays and giving 
greater assurance that cases will be disposed of on their merits, none of these 
reforms—perhaps not all of them put together—holds out so much promise 
as does the pre-trial conference innovation.’ This practice which is progres- 
sively becoming integrated into the procedure of the American courts helps 
save days and years of the courts’ time and, as will later be pointed out, aids 
the courts in approximating justice more nearly than through the formali- 
ties to which we have clung so long. 


OPPOSITION TO THE PRE-TRIAL CONFERENCE 


It is the object of this article to discuss pre-trial conference procedure 
with unorthodox emphasis upon its value as an instrument for the disposition 
of cases through negotiated settlements. Before entering upon this discus- 
sion it might be well to point out that—despite the fact that the vast body 
of literature on the subject of pre-trial conference is universally favorable 
to it, that its persuasive logic gained the support of the Supreme Court of 
the United States and of the legislatures and courts of last resort of several 


*CLaRK, Op. cit. supra note 3, § 8; A. B. A. HANpBook, THe IMPROVEMENT OF THE 
ADMINISTRATION OF Justice 45 (prepared by the Section of Judicial Administration 
1949). 

*Fep. R. Civ. P., 308 U. S. 645 (1938). 

* Int. Rev. Srat., c. 110, § 155 (1949). 

*For a short story of its beginning see Brand, “Mighty Oaks”—Pretrial, 26 J. AM. 
Jup. Soc’y 36 (1942). 
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‘states, that the American Bar Association is constantly urging its adoption 
by all courts *—there is still opposition to it on the part of a considerable 
number of judges and lawyers; and what is worse—in view of the success 
of the practice wherever earnestly tried—the greater portion of the bench 
and bar remains indifferent to it even in the face of ever-increasing conges- 
tion of court calendars. Lawyers seem to be traditionally opposed to 
change. Many members of our profession have forgotten that once before 
the adherents to the doctrine “the older the rule the greater reason for cling- 
ing to it” were responsible for superimposing upon our common law an 
additional system of jurisprudence. To this day we continue living 
under two systems—law and equity—even though their separateness 
was perpetuated largely as a result of the unholy struggle between the chief 
justices and chancellors of England over the lucrative fees which each side 
sought to retain. 


When the Illinois Civil Practice Act,* which changed procedure from 
common law to code practice, was pending before the legislature a group 
of speakers attended regional bar association meetings throughout the state 
explaining and advocating the adoption of the proposed act. The older 
gentlemen of the bar looked upon them as a species of revolutionaries who 
sought to obliterate their accumulated knowledge and experience by legis- 
lative fiat. At one meeting mention was made that Chitty was no longer an 
infallible guide in view of the changed conditions since he wrote his emi- 
nent book. An elderly gentlemen arose and denounced the statement as 
sacrilege. “Next to the Bible,” he said, “Chitty is the greatest book that 
was ever written.” The probability is that if it were now proposed to repeal 
the Civil Practice Act and return to Chitty, there would be an outburst of 
protest by the very same gentlemen who were horrified by the suggestion 
in 1933 that we abandon common law procedure. 


While it is understandable that the lawyer trained in the art of applying 
existing substantive law to serve his clients’ interests would be averse to 
change, it passes understanding why the bar generally should insist upon 
retaining outmoded procedural methods which so often lead to injustice, 
delay, congestion of calendars, and other evils. Nevertheless, we find com- 
petent judges refusing to hold pre-trial conferences, and even when the 
lawyers ask for them they do it in a perfunctory manner without adding so 
much as a suggestion to encourage the parties to settle their dispute. 


There are those who argue that pre-trial conferences are out of harmony 
with the true purpose and dignity of judicial inquiry—that the court’s busi- 
Ness is to try every case with traditional ceremony, observing all recognized 
formalities. But it would seem that the law expressly favors a contrary at- 


°67 A. B. A. Rep. 117 (1942); 63 A. B. A. Rep. 534 (1938); Pre-Trial Procedure 
Committee Report, 4 F. R. D. 83 (1946). 
*Iut. Rev. Srat., c. 110 (1949). 
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titude. It encourages amicable settlement of lawsuits and offers premiums 
for the effort to do so by protecting the parties against disclosures made 
during the settlement negotiations. *° So far as the court’s dignity is con- 
cerned it exists only to the extent that the community respects and has 
confidence in the court. The judge who disposes of the court’s business 
fairly and without delay stands much higher in the public’s esteem than the 
one whose worship of formalism and ceremonials results in procrastination, 
prolonged trials, and congested calendars. 


LACK OF REPORTED CASES ON PRE-TRIAL 


There are not many reported cases on the subject of pre-trial confer- 
ences. Most of them are opinions by trial judges. ** Quite naturally, the 
occasions for review are limited. The judge’s certificate of the action taken 
at the conference which limits the proof at the formal trial simply records 
agreements of the parties and is, therefore, not subject to review. Where 
no agreements are reached the action of the pre-trial judge does not even 
become a matter of record. Orders affecting pleadings, discovery, or ad- 
missions which the court can make without agreement, when made at the 
pre-trial conference appear of record as if made on motion and when re- 
viewed they are examined for their validity or regularity and not as incidents 
of the pre-trial conference. Of course, the effect given to a pre-trial cer- 
tificate by the trial judge may in an occasional instance raise a question for 
review, but that would happen only rarely. Except for orders entered as if 
upon motion, the action of the court at the pre-trial conference depends 
upon agreement by the parties. 


ARGUMENTS IN FAVOR OF THE PRE-TRIAL 
CONFERENCE 


The arguments in favor of pre-trial were written up long before there 
was any legislation on the subject. They appear in the splendid report of 
the Committee on Pre-Trial Procedure of the Section of Judicial Admin- 
istration of the American Bar Association, ** and in the scholarly article of 


* The rule that offers of compromise are not admissible in evidence extends be- 
yond proof of the bare fact of the offer and the terms thereof and excludes as well 
proof of anything that occurred during the negotiations and constituted an inseparable 
part of the effort to compromise, including statements and admissions made for that 
purpose and with that end in view. Hill v. Hiles, 309 Ill. App. 321, 32 N. E.2d 939 
(1941); Shellabarger v. Nattier, 289 Ill. App. 473, 7 N. E.2d 365 (1937); 31 C. J. S. Evi- 
dence § 285. 

*1 Pixe, Feperat Rutes Dicest 273 (1949). For a collection of cases dealing with 
the subject see 3 Moore’s Feperat Practice 1108-1125 (2d ed. 1948); 3 Oxvincer’s Fep- 
ERAL Practice 308-314 (Rev. ed. 1939); Crawford, Legal Problems of the Pre-Trial 
Conference, 31 Corn. L. Q. 285 (1946). 

*63 A. B. A. Rep. 534 (1938). 
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Professor Sunderland of the University of Michigan. ** Since then numer- 
ous other learned discourses on the subject have appeared in text books and 
legal magazines, ** but these are only cumulative and their chief value lies in 
the fact that the history of the procedure, wherever followed, has fully 
vindicated the claims of the early advocates. Repetition of the material 
amply covered will be avoided here as much as possible. 


Federal Rule 16 has received much excellent attention and there is very 
little that needs to be added to it. The Illinois legislation on the subject and 
the rules adopted pursuant thereto have already been examined and briefly 
discussed by the writer. ** What remains to be done is to examine critically 
how the innovation has progressed and the techniques that have been em- 
ployed by the judges. 

The early writers on pre-trial conferences made only general reference 
to methods of procedure and it cannot yet be said that the practice has 
evolved specific forms. Certain trends are, however, manifesting them- 
selves. It does not seem likely that any uniform mode of procedure will 
crystalize, nor would that be particularly desirable. In pre-trial practice, 
more than in any other phase of judicial industry, the personality of the 
judge has such a strong bearing upon the results obtained that any effort to 
standardize the practice would lessen rather than enhance its usefulness. 
Nevertheless, two major trends may now be critically examined. 


TWO MAJOR TRENDS IN PRE-TRIAL CONFERENCE 


One group of advocates of the pre-trial conference, whose most elo- 
quent spokesman is Judge John W. Delehant of the United States District 


* Sunderland, The Theory and Practice of Pre-Trial Procedure, 36 Micu. L. Rev. 
215 (1937). 

™“ CLARK, Op cit. subra note 3, at 572-574, 5 Epmunps CyciopepiA oF FEDERAL Pro- 
CEDURE 727-781 (2d ed. 1943); Laws aNnp StocKMAN, Pre-TriaL CoNFERENCES, JUDICIAL 
ADMINISTRATION Monocrapus, Series A, No. 4 (A. B. A. Special Committee on Improv- 
ing the Administration of Justice); 6 OHLINGER’s FeperaL Practice 359 (1941); Craw- 
ford, Legal Problems of the Pre-Trial Conference, 31 Corn. L. Q. 285 (1946); Delehant, 
The Pre-Trial Conference in Practical Employment: Its Scope and Technique, 28 Nes. 
L. Rev. 1 (1948); Epstein, Pre-Trial Procedure in the Circuit Court of Cook County, 
31 Cu. B. Rec. 12 (1949); Fee, The Lost Horizon in Pleading under the Federal Rules 
of Civil Procedure, 48 Cor. L. Rev. 491 (1948); Fisher, Judicial Mediation: How It 
Works Through Pre-Trial Conference, 10 U. or Cu. L. Rev. 453 (1943); Gershenson, 
Pre-Trial Procedure, 26 Wasu. U. L. Q. 348 (1941); Grimson, Pre-Trial Is Readily 
Adaptable to Rura! Counties, 26 J. AM. Jup. Soc’y 106 (1942); Murrah, Pre-Trial Pro- 
cedure: Some Practical Considerations, 26 A. B. A. J. 592 (1940); Nims, Pre-Trial in the 
United States, 25 Can. B. Rev. 697 (1947); Schechter and Rowland, Pre-Trial Confer- 
ences and Summary Judgments in New York, 26 Corn. L. Q. 667 (1941); Shafroth, 
Pre-Trial Techniques of Federal Judges, 28 J. Am. Jup. Soc’y 39 (1944); Report of the 
Pre-Trial Committee of the Judicial Conference of Senior Circuit Judges, 4 F. R. D. 83 
1946; Success of Pre-Trial Hearings Demonstrated, 21 J. Am. Jun. Soc’y 160 (1938). 

“Fisher, Judicial Mediation: How It Works Through Pre-Trial Conference, 10 
U. or Cun L. Rev. 453 (1943). 
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Court of Nebraska, lays great stress upon the pre-trial conference as an in- 
strument for simplification of issues; for the settlement of pleadings by 
amendment or striking out unnecessary or confusing averments; for making 
maximum use of available fact-discovery methods (admissions, production 
of documents, oral depositions, and interrogatories); for obtaining stipula- 
tions of facts or at least the elimination of purely formal proof; for limita- 
tion of the number of expert witnesses; and for the advisability of prelimi- 
nary reference to a referee or master for findings of fact to be presented to 
the jury. All of these uses are calculated to save the time of the court and 
to enable it to exercise some form of superintendence over the formulation 
of the issues without leaving it entirely to the parties. If during or as a 
result of the conference an amicable adjustment disposes of the case without 
taking any further time of the court, that is counted by the adherents of 
this school of thought as a mere incident—the judge must not initiate any 
move toward that goal. 


Another group of advocates of the practice regards the pre-trial confer- 
ence as a medium for accomplishing all of the aims of the first group, but 
attaches much higher importance to it as a means of bringing about settle- 
ments. These different attitudes have resulted in different methods of ap- 
proach to such an extent that Mr. Harry D. Nims, the Chairman of the 
American Bar Association’s Pre-Trial Committee of the Judicial Administra- 
tion Section, who is one of the most ardent advocates of mandatory pre-trial 
conference practice and is now engaged in the task of preparing a handbook 
on the subject, takes the view that there are two distinct types of con- 
ferences. 


Those judges who follow the first school of thought are rather formal 
in their approach. In fact, some of them do not hold conferences at all. 
The judge holds open court hearings where the pleadings are examined and 
the parties are required to make such statements of their respective claims 
and defenses as will enable the judge to ascertain the really controverted 
questions involved. He then proceeds with the help of the parties to con- 
sider the possibility of simplifying the pleadings, to examine exhibits and 
mark those which are admittedly to be received in evidence and to obtain 
stipulations that these will be admitted without preliminary proof. He may 
enter orders settling controverted legal questions relating to pleadings, al- 
lowing amendments, requiring production of documents, or making further 
fact discovery. Whether this takes place in open court or in chambers, the 
judge seldom broaches the question of final disposition by amicable settle- 
ment. His purpose is clarification of issues and time-saving stipulations. 
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The judges who follow the second school of thought attach greater 
importance to the provision in the Rules ** that the court shall consider 
“such other matters as may aid in the disposition of the action.” Their pre- 
trial conferences are held in chambers. The judge participates in the dis- 
cussions quite freely. He inquires whether there is any possibility of dis- 
posing of the case by amicable settlement. Occasionally he points out the 
advantages of a settlement and, when requested, expresses an opinion on 
what would be a reasonable compromise. Only after the possibility of 
amicable adjustment is fully probed and fails does the judge turn to a con- 
sideration of the other objective—narrowing of issues and time-saving 
stipulations. 

Those who are committed to the proposition that the greatest benefit 
of pre-trial practice lies in the number of cases settled, so that not only the 


*Fep. R. Civ. P., 16: “In any action, the court may in its discretion direct the at- 
torneys for the parties to appear before it for a conference to consider 

“(1) The simplification of the issues; 

“(2) The necessity or desirability of amendments to the pleadings; 

“(3) The possibility of obtaining admissions of fact and of documents which will 
avoid unnecessary proof, 

“(4) The limitation of the number of expert witnesses, 

“(5) The advisability of a preliminary reference of issues to a master for findings 
to be used as evidence when the trial is to be by jury; 

“(6) Such other matters as may aid in the disposition of the action. 


“The court shall make an order which recites the action taken at the conference, 
the amendments allowed to the pleadings, and the agreements made by the parties as to 
any of the matters considered, and which limits the issues for trial to those not dis d 
of by admissions or agreements of counsel; and such order when entered controls the 
subsequent course of the action, unless modified at the trial to prevent manifest injustice. 
The court in its discretion may establish by rule a pre-trial calendar on which actions 
may be placed for consideration as above provided and may either confine the calendar 
to jury actions or to non-jury actions or extend it to all actions.” 

Inu. Rev. Srat., c. 110, § 259.23A (1949) (Supreme Court Rule 23A): 


“In any civil action the Court may, in its discretion, direct the attorneys for the 
parties to appear before it for a conference to consider: 

“(1) The simplification of the issues; 

“(2) Amendments to the pleadings; 

“(3) The possibility of obtaining admissions of fact and of documents which will 

avoid unnecessary proof, 
“(4) The limitation of the number of expert witnesses; 
“(5) Such other matters as may aid in the disposition of the action. 


“The Court shall make an order which recites the agreements made by the parties 
as to any of the matters considered, and which limits the issues for trial to those not 
disposed of by admissions or agreements of counsel; and such order, when entered, 
shall control the subsequent course of the action, unless modified by the Court at the 
trial. 

“The Court shall, by rule, establish a pre-trial calendar on which actions may be 
placed for consideration, as above provided, either by the Court on its own motion or 
on motion of the parties, or either of them. Such pre-trial calendar may, by the Court, 
be limited to jury actions or non-jury actions, or may be extended to all actions. The 
Court shall make and enforce all rules and orders necessary to compel compliance with 
this rule.” 
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maximum saving of time is effected but a greater approximation to justice is 
reached, do not under-estimate the value of the practice in cases where the 
pre-trial brings only a narrowing of issues and limitation of proof. They 
have no difficulty in agreeing with Judge Delehant in every respect, save 
one, namely, his insistence that such settlements as are obtained at pre-trial 
conferences are mere by-products of the practice and were so intended by 
Federal Rule 16. Since the publication of his scholarly article ** Judge 
Delehant has delivered a brilliant address (not yet published) before the 8th 
Circuit Conference at St. Louis (Jan. 5, 1950). Among other things, he 
said: “By its very name and nature pre-trial conference is not—and should 
not be regarded as—a device properly employable for the judicial coercion in 
any degree of the settlement of lawsuits and that truth is in no way minim- 
ized by the circumstance that settlements not infrequently arise as a fairly 
natural and normal by-product of pre-trial sessions. . . . But the pre-trial 
conference envisioned by Rule 16 has directly in view only the final disposi- 
tion of a cause through actual trial and it aims at simplification, economy, 
certainty and finality in that trial.” 


That conclusion makes the pre-trial conference practice but a slightly 
improved summons for directions ** a practice borrowed from England and 
one which cannot lay claim to the important role that pre-trial performs 
in this country. There is reasonable doubt as to the validity of the assump- 
tion that Rule 16 envisioned such a limited scope as Judge Delehant pre- 
scribes. The history of the origin of pre-trial practice clearly indicates 
that disposition of cases through settlements was a major if not the primary 
consideration. ** Moreover, in actual practice it would appear that the 
settlements made largely through the encouragement of the pre-trial con- 
ference represent its highest value. 


*Delehant, The Pre-Trial Conference in Practical Employment: Its Scope and 
Technique, 28 Nes. L. Rev. 1 (1948). 

* Batt, BuRNAND, AND WatMouGcH, THE ANNUAL Practice, Order 30, Rules 1-8, 
pp. 485-495 (1936); Opcers on Pieapinc AND Practice (11th ed. 1934); Ractanp, Dis- 
covery Berore TRIAL 229-238 (1932). Lord Denman who was one of the early advocates 
of a reform which culminated in the summons for directions definitely had in mind the 
encouragement of settlements. He said, “After the action is commenced, measures 
should be at once taken for affording to the litigants a pause for consideration, and op- 
portunities for adjustment.” I Arnoutp, Lire or Lorp Denman 201 (1873). 

It will be observed that there is no real similarity between the English practice 
of summons for directions and the American pre-trial conference procedure. The form- 
er is not dependent upon agreements of the parties. Such matters as pleading, partic- 
ulars, admissions, discovery depositions, interrogatories, inspection of documents and 
inspection of real or personal property can be ordered by the masters just as it can be 
in American courts on motion, but the pre-trial procedure contemplated by Federal Rule 
16 and Illinois Supreme Court Rule 23A aims to obtain agreements of the parties beyond 
what the court can compel—elimination of formal proof, stipulation of facts, waiving 
of jury, limiting the number of expert witnesses, marking documents for introduction 
in evidence, etc. 


* Brand, “Mighty Oaks”—Pretrial, 26 J. Am. Jup. Soc’y 36 (1942). 
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Of course, statistical proof of this view is impossible, *° but that is 
hardly necessary—when a case is settled it saves on the average two days 
that would otherwise be required to try it even if the proof could be reduced 
to a minimum. 

These differences which have arisen in the methods of pre-trial may be 
only matters of emphasis. Those who emphasize the value of simplification 
and preparation for trial are not averse to settlement.and those who stress the 
value of settlements employ the conference to achieve all that the former 
aim to accomplish. The patterns vary, but that should be so, not only as 
between the two groups but with each judge. 


CHARACTER OF THE CASE DETERMINES THE PATTERN 


No single pattern of conference ought to be followed in all cases. The 
approach to any conference should be determined by the character of the 
case. 

Chancery Cases 


In chancery cases the first objective of the conference should be the 
narrowing of issues and the elimination of as much proof as possible. How- 
ever, if in the course of the conference it becomes apparent that composition 
is possible, the judge should lend every reasonable encouragement, short of 
coercion, to any effort in that direction. It is regrettable that many chan- 
cellors, pressed for time, find escape from the pressure by referring every 
case to a master-in-chancery without previously holding a pre-trial confer- 
ence. This type of time-saving usually brings diminishing returns. 

Hearings before the master and reporting of the evidence are costly 
affairs. Fees mount in proportion to the time spent upon taking of proof. 
It is doubtful whether in the end the court’s time is saved by a reference 
without pre-trial. The greater the volume of proof received by the master 
the more time the court will be required to give to the study of his report 
and the exceptions to his recommendations. Every chancery case ought to 
be heard in conference before a reference is made and the issues should 
be fairly defined and as much proof as possible eliminated. Elementary 
justice demands it. If it should happen, as is likely, that in the course of a 
year a score of such cases would be settled, then not only would the master’s 
and reporter’s fees and the probable costs of an appeal be averted, but the 
time of the judge given to all the conferences during that year would be 
measurably compensated by the saving effected in the cases settled. 


*For such statistics as are available, see Report of Committee on Pre-Trial Pro- 
cedure to the Chief Justice of the United States, Sept. 15, 1949. The following figures 
showing final disposition of law cases in the Circuit Court of Cook County may have 
some value: 1943—-3,478; 1944—2,968; 1945—3,309; 1946—4,470; 1947—4,516; 1948-—4,867, 
1949—5,100. In the last four years a judge was assigned to devote his entire time to pre- 
trial conferences. 
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Some of the chancellors have succeeded in bringing about a settlement 
after the master’s report has been made but, of course, by that time the bill 
of costs has already been incurred. 


Extraordinary Remedy Cases 


Here the technique of the pre-trial conference differs materially from 
that which is employed either in chancery or ordinary law cases. In man- 
damus, quo warranto, common law or statutory certiorari, and writs of 
prohibition, the decision of the court is rarely on the facts. At the con- 
ference it should not be, and experience proves that it is not, very difficult 
to obtain agreement as to all or the major portion of the evidence, much 
of which consists of matters of record or of documents. It is rarely neces- 
sary to consider settlement. With the facts stipulated, the court can im- 
mediately decide the case. The pre-trial conference here culminates into the 
final hearing of the case. Where the law is uncertain and briefs are neces- 
sary or requested by the court, the case is taken under advisement and 
decided on a future day. In any event, protracted open court hearings are 
avoided and immeasurable time saved for other work. 


Administrative Law Cases 


Much of the same is true with the review of administrative agency 
decisions. Except where reversal is sought on the ground that the decision 
is contrary to the manifest weight of the evidence, the pre-trial conference 
usually results in stipulations of fact, thereby obviating the necessity of the 
court’s reading the record which, not infrequently, is very bulky. Even 
where the review is on the facts the court in pre-trial usually succeeds in 
getting the parties to mark that portion of the transcript which requires 
examination. It is only in rare instances that formal hearings of these 
matters become necessary after the pre-trial conference. 


Divorce Cases 


Divorce cases are a class apart from all others. Here the judge must 
scrupulously avoid any suggestion of settling the main issue. Nevertheless, 
the pre-trial conference can consider the possibility of reconciliation and 
where that does not materialize, agreement can often be obtained on the 
custody of the children, support money, and property settlement. 


Contract Cases 


Contract actions furnish the most fertile field for the pre-trial confer- 
ence. In contract litigation a little patience and friendly counsel by the 
judge can bring settlement in the vast majority of cases. In the Circuit 
Court of Cook County a formal trial of a contract case is becoming a rare 
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event. But even in those which are not settled, the time that would nor- 
mally be required to try the case is often reduced by as much as two-thirds. 
For example, in a case arising out of an alleged breach of a construction 
contract, the contract and specifications are identified at the conference so 
that they can be introduced in evidence without preliminary proof; the 
architect’s certificates are likewise identified and the amount of payment 
actually made by the owner is agreed upon; the syb-contractor lien claim- 
ants can have their contracts marked and the date of delivery of the material 
and the last day of rendering of service can be agreed upon, except where 
these form the main issue. This limits the trial to the question of whether 
a breach of the contract occurred and the ascertainment of damages. 


Personal Injury Cases 


Personal injury actions, of course, constitute the bulk of cases on the 
common law side of the court. Juries are demanded in virtually all of them. 
Here the approach at the pre-trial conference should be directly to the ques- 
tion of settlement. As will be presently shown, it is the extraordinary 
success in bringing about settlements in this category that raises the pre- 
trial conference to such a high position of importance. 


Criminal Cases 


While discussing the various types of cases which lend themselves 
properly to pre-trial conference, it might not be inappropriate to take a 
slight diversion toward the field of criminal cases. 

There has been considerable discussion on the advisability of pre-trial 
conferences in criminal cases. The method of procedure presents difficul- 
ties. **_ Some species of pre-trial conference in such cases ought to be tried. 
It is suggested that the experiment be made somewhat in the following man- 
ner. The prosecuting attorney, the defendant, and the defendant’s counsel 
should be directed to appear before the court. The judge should then ad- 
vise them that he desires to confer with the parties before going to trial. 
The defendant should be clearly and explicitly informed that he is under no 
obligation to participate, that nothing that will be said during the confer- 
ence will be used against him at the trial, and that such statements of fact 
as are desired to be made should be made by counsel. The court should 
make certain that the defendant fully understands all of his rights and the 
nature of the proceeding. 

The following, among other matters, could then be considered: waiving 
of jury, agreement as to venue, identification of the corpus delicti and of 
documents, agreement as to cause of death, ownership of property, age, 


™ Fee, Pre-Trials in Criminal Cases, 4 F. R. D. 338 (1946); Moscowitz, Glimpses 
of Federal Trials and Procedure, 4 F. R. D. 216, 218 (1946); Report of Pre-Trial Com- 
mittee of Judicial Conference of Senior Circuit Judges, 4 F. R. D. 83, 89-90 (1946). 
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the number of expert witnesses, etc. If the defendant should indicate a de- 
sire to plead guilty upon assurance of some consideration on the question 
of penalty, the court will use its discretion in view of all the circumstances 
in the case. 


Some such experiment is required in Illinois in the interest of justice. 
Since the law empowered judges to fix penalties within prescribed limits 
uniformity of punishment has entirely disappeared. By far the greatest 
evil developed by this system—if indeed it deserves the dignity of being 
regarded as a system—is that many of our judges have abandoned the bene- 
fits of the indeterminate sentence law which contemplated a period of super- 
vision on parole with the possibility of returning violators to prison without 
waiting for a conviction for a new crime. The spread of one or two years 
between the maximum and minimum period of incarceration has little or no 
value in carrying out the real intent of parole. 


Pre-trial conferences, particularly in the Criminal Court of Cook Coun- 
ty, might well re-establish some degree of uniformity of punishment, in- 
cluding the assurance of a reasonable period of supervision after discharge 
from prison. 


TECHNIQUE OF THE PRE-TRIAL CONFERENCE 


The benefits of the pre-trial conference are gradually becoming recog- 
nized throughout the country and particularly in the large centers of popula- 
tion. However, the inquiries that are being constantly made by judges and 
lawyers are “How is it done—what is the technique?” Accordingly, the 
balance of this discussion will concern itself with a portrayal of the work as 
it is conducted in the Circuit Court of Cook County, including a few 
illustrations of actual cases. 


The Problem of Crowded Dockets 


In the Circuit Court of Cook County it would be impossible to dispose 
of any personal injury case within a reasonable time after its commence- 
ment, except for the success achieved by pre-trial conferences. It must be 
kept in mind that the time-consuming cases are those which are tried by a 
jury. The court adjourns for two months every summer. It is closed on 
holidays and trial work proceeds only five days a week, which puts the 
maximum number of workdays of each judge at approximately two hundred 
a year. The average time spent by the judge in hearing a personal injury 
case through to the verdict and in disposing of the motions following the 
verdict is at least two and one-half days. Considering that some cases take 
as many as ten days it is a fair estimate that the most industrious judge can- 
not hope to dispose in any one year of more than eighty cases which go to 
verdict. Since 1947 the average number of common law cases commenced 








SuMMER] PRE-TRIAL CONFERENCE 219 


in that court annually is somewhat over 6,000 (exclusive of tax cases) of 
which not less than 85 % are personal injury matters. If each one of those 
should be tried to verdict it would require about seventy-five judges to 
keep the law calendar current. Much the same is true of the Superior 
Court. Of course, not more than one-third of the cases would go to verdict. 


Organization of Circuit Court of Cook County 


To better understand this discussion it will be helpful to examine the 
organization of the Circuit Court of Cook County, the method of calling 
its calendars, and the assigning of the work to the various judges. 


The County of Cook (which includes the city of Chicago) has an esti- 
mated fifty-four per cent of the entire population of Illinois and some seventy 
per cent of the entire population of Illinois and some seventy per cent of 
all the litigation within the state. The bulk of the important civil litigation 
comes before the Circuit and Superior Courts. These two courts have 
coordinate general and unlimited jurisdiction. The Circuit Court consists 
of twenty judges and the Superior Court of twenty-eight. Except for 
divorce cases, for which the majority of lawyers choose the Superior 
Court—probably because it has a larger number of judges—the civil work 
is divided almost equally between the two courts, and what is said here in 
respect to the Circuit Court applies, with few exceptions, to the Superior 
Court. Of the forty-eight judges of the two courts, nine are regularly as- 
signed to the Appellate Court, from seven to nine to the Criminal Court, 
one to the Juvenile Court, four to chancery calendars, four to divorce 
calendars, two to tax calendars, one to condemnation and special assessment 
work, and two to appeals from the Probate and County Courts and matters 
arising under the rent control act. This leaves at most eighteen judges of 
both courts for the disposition of all the ordinary and extraordinary law 
cases of which, as already pointed out, some 12,000 are commenced annually. 


Importance of Settlement Aspects 


Obviously, since it cannot be expected that of the cases which go to 
verdict any judge will dispose of more than about eighty a year, we would 
fall behind each year an additional twenty months even if only 4000 cases 
were formally tried. Nevertheless, we are now only about two and one-half 
years behind and have managed fairly well to hold that distance from year 
to year. That is attributable solely to the great number of cases settled. 

If settlement of cases is a mere by-product of the pre-trial conference 
it may well be the by-product which accounts for the major portion of the 
profit of the venture. 

It is not claimed that all settlements are a result of the pre-trial confer- 
ence. Many would have been settled anyway, but even as to a large number 
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of those, in the absence of pre-trial, the time of the trial court would have 
been consumed by calling each case, examining the jury, and often one or 
two witnesses before a settlement was arrived at. While there is no way 
of ascertaining what portion of the settlements are due to pre-trial confer- 
ence and what portion would be settled in the absence of it, it is a fair guess 
that the pre-trial practice is entitled to credit for at least sixty per cent of 
all of the court time saved by settlements. The very inauguration of the 
system of pre-trial has made the lawyers conscious of the need of negotiat- 
ing for settlement. Since pre-trial in this class of cases is mandatory and 
the lawyers know that they will be expected to make a bona fide effort in 
that direction, the negotiations often begin and conclude long before the 
case is called. A tradition favoring settlements is gradually developing. 

For the purpose of giving the pre-trial conference its maximum ef- 
ficiency the law side of the Circuit Court has been organized as follows. 
All cases not assigned to special calendars are assigned to one judge who is 
designated the motion judge. He has complete control of every case on the 
law calendar until it is assigned for. immediate trial. The motion judge 
hears and disposes of all preliminary motions, including all attacks on plead- 
ings and motions which deal with the various types of discovery. That 
same judge is also the assignment judge. In September of each year a 
printed calendar is prepared of all causes and each case appearing on that 
calendar is subject to pre-trial. It is not dependent upon a request by either 
party. One of the judges on the law side is designated as the pre-trial judge 
and he is aided by the assignment judge whenever the latter has some spare 
time after disposing of motions. We regard it as of the utmost importance 
that the conference be held by a judge other than the one who will be as- 
signed to hear the case in the event a formal trial becomes necessary. The 
lawyers, therefore, are quite willing to make free disclosure at the pre-trial 
conference and the judge, knowing that he will not try the case ultimately, 
is able to participate freely in the discussion of the merits of the case. 


Assignment of Cases 


The printed calendar is called from time to time by the assignment 
judge ** and each case is assigned for pre-trial. Preliminary matters, such as 
settlement of pleadings and questions relating to discovery, which are not 
disposed of by the motion judge, may be attended to by the pre-trial judge. 
That judge sets approximately thirty cases a day for hearing but it is his 
policy to grant as many continuances as the parties desire, so long as he is 
advised that the possibility of settling or entering into stipulations for the 
elimination of proof has not been exhausted. 


* In the Superior Court of Cook County the common law calendar is called by the 
pre-trial judge and cases not settled are transferred by him to the assignment judge. 
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When the pre-trial judge concludes his daily task all cases not settled 
or continued for further conference are returned to the assignment judge 
and by him placed on the trial calendar for a day certain. Thereafter, each 
party may, for good cause, obtain one continuance, but when next reached 
the case remains on the call from day to day until a judge is available to 
whom it is assigned for trial. About ninety cases appear on the daily 
calendar and as it is called, each case is numbered for precedence and as- 
signed in rotation. A numbered case is not subject to continuance for any 
reason, save for emergencies occurring since it was numbered. Often the 
lawyers request that a further pre-trial conference be had before assignment, 
in which case the assignment judge holds the conference. These cases are 
usually settled. 


But even after assignment it does not necessarily follow that the case 
will be tried, or if the trial be commenced that it will be followed through 
to verdict. Many cases are settled before the trial judge. This was partic- 
ularly true of personal injury cases in the early days of our pre-trial experi- 
ence. It was suspected that the following was the real explanation for the 
phenomenon. Virtually all of the personal injury cases are taken on a con- 
tingent fee arrangement. The practice has grown up for plaintiff’s lawyers 
to accept twenty-five per cent of.the amount obtained through settlement 
before the case is reached for trial, and thirty-three and one-third per cent 
or even as much as fifty per cent if the case does go to trial. Quite naturally, 
some of the plaintiffs’ lawyers, when sure of their cases, preferred to have 
the formal trial commenced so as to be entitled to the larger fee. Also, on 
the defendant’s side, most of the lawyers work on a per diem basis and the 
desire to earn the fee for one or two days of trial work was to be expected. 
As one lawyer, whose practice is limited to defending in personal injury 
cases, frankly put it, “Compromise involves a giving and taking by both of 
the contending parties, but so far as the lawyer is concerned, he only gives.” 


Acceptance of Pre-trial Procedure 


However, the delays accounted for by these considerations have mate- 
rially lessened. The experienced lawyers have come to regard pre-trial con- 
ferences and settlements as profitable. Defendants’ trial lawyers—those who 
regularly represent traction companies, railroads, insurance companies— 
number not more than approximately fifty in the entire county and there 
are probably not many more than that number who try cases for plaintiffs. 
Such trial work has become highly specialized. These specialists have lived 
with the pre-trial practice for more than ten years and apparently have 
reached the conclusion that in the end their financial returns are better as- 
sured by speedy disposition of their cases. Moreover, as the corporate 
defendants have learned to appreciate the value of pre-trial settlements, many 
of them have modified their fee arrangements with their lawyers. Some 
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time ago, in a discussion with the claims representative of an insurance com- 
pany which defends a large number of cases in the various courts, the writer 
raised the question whether it is not possible that the loss of the major por- 
tion of the lawyer’s fee does every now and then, unconsciously, color his 
judgment on the question of settlement. The representative’s reply was 
substantially as follows: “Judge, you’re dead right. I frequently find that 
my lawyers, before going to trial, assure me that they can beat the case and 
advise that I pay nothing, or but little, in settlement. After the case has been 
on trial for one or two days they suddenly become jittery and point out 
how disappointed they are by such and such testimony or by such and such 
action of the court, and usually I settle for twice the amount or more than I 
could have settled it before the case went to trial.” 


Physical Examination and the Pre-trial Procedure 


Another by-product of pre-trial practice has been the additional fact- 
discovery process in relation to the physical condition of plaintiffs. ** The 
Illinois Supreme Court, prior to the adoption of the Civil Practice Act, had 
held that there is no inherent power in the court to order a plaintiff who 
claims presently existing or permanent injuries as a basis for recovery to 
submit to physical examination. ** As a result of this holding, even in cases 
where the liability of the defendant was admitted, no settlement could be 
arrived at when the defendants were unable to obtain accurate knowledge 
of the nature and extent of the plaintiff’s injuries. Since the adoption of 
the Civil Practice Act, the Workmen’s Compensation and the Occupational 
Disease Acts, some judges, including the writer, hold that the old judicially 
pronounced rule has been abrogated by these legislative enactments. *° 


While the Supreme Court of Illinois has not yet expressed itself on the 
subject since the adoption of those Acts, ** pre-trial practice has virtually 
made the question moot. As a rule plaintiffs’ lawyers are more eager to ob- 


**See Lesemann, Physical Examination in Personal Injury Suits, p. 178, supra. 

*C. R. I. & P. Ry. v. Benson, 352 Ill. 195, 185 N. E. 244 (1933); People v. Scott, 
326 Ill. 327, 157 N. E. 247 (1927); Mattice v. Klawans, 312 Ill. 299, 143 N. E. 866 (1924); 
City of Chicago v. McNally, 227 Ill. 14, 81 N. E. 23 (1907). 

* The Civil Practice Act establishes the policy of full fact-finding discovery before 
trial. The Workmen’s Compensation and the Occupational Disease Acts require com- 
pulsory submission to physical examination. Since the theory of the cases cited in Note 
24 is that the public policy of the state is opposed to the exposure of the body, these 
Acts obviously deny the existence of or change the public policy. A public policy ex- 
pressed by the legislature supersedes a judicially pronounced public policy. 

* While the Supreme Court rendered no opinion, it did consider the question. In 
the case of People ex rel. Leighty v. Fisher (not — a motion was presented to 
the Court (May 6, 1947) for leave to file an original petition for mandamus to compel 
the judge to expunge his order commanding the petitioner to submit to a physical ex- 
amination. Mandamus was the proper remedy because violation of the order would 
have subjected the petitioner to contempt proceedings. The matter was well briefed. 
The Court refused leave to file. 
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“tain settlements than are defendants’ lawyers. This is especially true with 
those attorneys who would have to share their fees with a trial lawyer in 
the event the case goes to trial. In the pre-trial conference the natural ques- 
tions asked of the plaintiff are the amount of the actual expenses incurred by 
the plaintiff, his earning capacity immediately preceding the injury, the time 
lost, and the extent of the injuries suffered. When the defendant requests 
that the plaintiff submit to a medical examination the plaintiff cannot afford 
to refuse, for if he does all negotiations will end and in all likelihood the de- 
fendant will refuse to stipulate to anything. Accordingly, the request is 
always granted. Examination is made by some physician agreed upon by the 
parties, and in the absence of agreement it is the usual practice to request 
the judge to appoint some physician in whom he has confidence to make 
the examination. This practice greatly stimulates settlements. 


Judicial Coercion in Obtaining Settlements 


Much has been said about the danger of coercion on the part of the 
judge to bring about settlements. If there is such a danger it is hardly a 
sound reason for opposing all efforts to bring about compromise. The 
danger should be averted. The conscientious pre-trial judge knows that 
coercion must be avoided. No fair minded judge will use greater pressure 
to induce settlement than he would use to induce the parties to waive formal 
proof or to agree on the number of expert witnesses. If it is fair to urge 
agreement as to the latter, why not as to the former? There would seem 
to be greater reason to urge settlement of the case than to urge giving up 
lawful advantages upon the formal trial. The client is anxious to win his 
lawsuit whether it takes much or little of the court’s time. 


It is true that occasionally when the parties are only a few hundred 
dollars apart the pre-trial judge will suggest that it is not altogether fair to 
cast the burden upon the taxpayers who pay approximately two hundred 
dollars a day to maintain each trial court and jury. Similarly, where the 
difference between the amount offered by the defendant and the maximum 
amount recoverable is small and speculative elements are present in the case, 
the judge often feels himself impelled to advise the plaintiff's lawyer that 
refusal to settle may result in a disservice to his client. 

Let us take the instance (this is one of many) of a death-by-wrongful- 
act case in which the liability is not seriously contested. The law limits 
recovery in such a case to pecuniary loss, and until recently the maximum 
was fixed at ten thousand dollars. The plaintiff demanded the maximum 
and the defendant offered to pay eight thousand dollars. The probate 
court, which exercises the function of fixing the amount of attorneys’ fees 
to be paid by administrators in such cases, has by general practice established 
the rate at twenty-five per cent of the amount recovered through settle- 
ment and thirty-three and one-third per cent of the amount obtained 
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through trial. In such a situation none can deny that the pre-trial judge 
would be justified in pointing out that if the settlement was accepted by the 
administrator the estate would receive six thousand dollars net, whereas if 
the case went to trial and the allowable maximum were recovered the 
estate would receive six thousand six hundred sixty-six dollars and sixty- 
seven cents, less the expenses necessarily involved in the preparation for and 
in connection with the trial, and in asking the parties whether for the small 
difference it pays to gamble upon what the jury will do. 


Or as another instance, take the case of an injured person whose injuries 
would justify a verdict of twenty-five thousand dollars or thirty thousand 
dollars. The defendant is execution-proof, the insurance coverage is limited 
to ten thousand dollars, and the contract between the injured person and his 
lawyer fixes the latter’s contingent fee at twenty-five per cent in the event 
of settlement and thirty-three and one-third per cent if the case goes to trial. 
The result is identical with the first instance described. 


Instances have arisen where the parties are disposed to settle their dif- 
ferences but cannot get together on the amount. One of the parties will ask 
the pre-trial judge to suggest what in his view would be a proper amount. 
This the court should refuse to do unless both parties join in the request. It 
is pleasant to record that in only rare cases has the court’s suggestion failed 
to gain acceptance. 


These examples may be characterized as a species of coercion but unless 
the function of a judge is that of a referee in a contest of wits, none would 
question the propriety of his conduct. 


It often happens that one or both lawyers, after a rehearsal of their case 
at the pre-trial conference, are made aware of the difficulties that will con- 
front them at the formal trial and agree to settle for an amount which the 
court considers fair, but one or the other client—largely due to an exagger- 
ated opinion of the value of his claim or the invulnerability of his defense— 
refuses to accept the settlement. The lawyer then asks for the court’s help. 
If his adversary agrees, the client is requested or ordered to appear at the next 
pre-trial session. The court then points out to him the soundness of his 
lawyer’s advice. Whenever the court has adopted this course the result has 
been universally satisfying. Usually the client will ask the judge: “Do 
you think that that is a fair settlement?” The answer is: “Yes, on the basis of 
the facts as they were presented to me.” 


NEED FOR CONTINUED PROCEDURAL REFORM 


The judicial process is lagging behind the progress made in business 
and in other professions. Time-saving devices have become indispensable to 
every successful business enterprise. Businessmen and litigants generally 
are becoming impatient with the wastefulness of time and what they call 
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~the “red tape” in which court proceedings are entangled. They cannot 
understand why in judicial business we do not strike directly at the heart of 
a problem and dispose of it with dispatch. 


Other professions eagerly accept and constantly search for new ideas 
and improved methods of practice. Formalities which stand in the way of 
progress are by-passed. Even the clergy has taken advantage of modern in- 
ventions such as microphones, loud speakers, the radio, and, more recently, 
television. Instead of preaching to the limited number who can enter the 
enclosure of the church, their sermons are carried to millions by a single 
delivery. Only the legal profession abhors innovations and largely remains 
wedded to its ceremonials and formalities, plodding along in the ruts carved 
out during the centuries. 

Literacy and a greater interest in the methods of government have made 
our citizens resentful of the law’s delays, of its senseless technicalities, of its 
absurd jargon, of its unintelligible documents, and of its failure to apply 
common sense methods to the arbitration of controversies. This has resulted 
in an increasing usurpation of judicial functions by other bodies—administra- 
tive agencies, commissions, departments, and arbitration boards—some of 
them not as competent to judge as are the trained members of the judiciary. 


Legislators and litigants are resentful of the enormous cost to the public 
and to the interested parties involved in the trial of lawsuits. The cost of 
holding unnecessary formal trials is indefensible when by a relatively inex- 
pensive and not unpleasant effort by the judge these expenses might be re- 
duced to a minimum. Formal trials and trial by jury must of course be 
preserved, but that they should be resorted to in cases which can be more 
simply disposed of with equal or greater justice to the parties will be insisted 
upon only by those who regard form more important than substance, or 
those who look upon court trials as public forums for the entertainment of 
the curious. 


Still another by-product of the pre-trial conference needs to be con- 
sidered. The verdicts in many negligence cases are tragic. They are as 
frequently the product of the superior wit or personality of one of the 
lawyers as they are a reflection of the justice of the case. Where the less 
personable plaintiff's lawyer will get a verdict of five thousand dollars, his 
more presentable colleague will get, in an identical case, twenty thousand 
or twenty-five thousand dollars, or contrariwise, the astute and pleasing 
defendant’s lawyer will get a “not guilty” which would be impossible when 
opposed by an adversary equally as alert and capable. 

In negligence suits especially, settlements may approximate justice more 
nearly than actual trial. Undeserved mountainous verdicts are avoided and, 
on the other hand, the injured party is not left, as he often is by the jury, to 
carry the entire burden of the injuries suffered, plus the loss sustained. 
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The last consideration is important from the social point of view. In 
this century there has been quite a revolutionary change in our attitude 
toward governmental responsibility to the indigent. Both the federal and 
the state governments have assumed some obligations to supply the minimum 
subsistence requirements to those who are in want—social security, child 
care, mothers’ pensions, relief for the blind. Whenever the breadwinner of a 
low or middle income family is injured or killed the burden of their support 
is likely to fall upon the taxpayers. It is in the interest of the public wel- 
fare that in those cases where the injury is legally compensable some com- 
pensation be obtained. There is much greater promise that that will happen 
through settlement than through the tortuous route of a formal trial. In 
bringing about settlements through pre-trial the results obtained are to a 
great extent comparable to results in workmen’s compensation awards. This 
is particularly true where the defense is contributory negligence, a defense 
present in virtually every personal injury case. It seems harsh and cruel 
that a party, admittedly guilty of negligence which brought about disabling 
injuries to another, should be completely exonerated and the injured party 
should carry both his injuries and his pecuniary loss because he could, by 
the exercise of a little greater caution, have avoided the injury. In the pre- 
trial, at a time when it is certain that the case will go to the jury, the 
negligent defendant is usually inclined to agree to carry at least a part of the 
burden. 

Unless the bench and bar will give serious thought to these considera- 
tions the process of invading the judicial sphere by non-judicial personnel 
will spread and the time may not be far off when the whole matter of deal- 
ing with negligence cases will be taken out of the hands of the courts and 
placed in some politically appointed body similar to the industrial 
commissions. 

Private litigation belongs to the parties and it is for them to settle their 
differences, before or after suit, in whatever manner they choose. Except 
in cases coupled with some public interest or in which persons laboring 
under legal disability are involved, the court should initiate and encourage 
amicable settlements. The impatience of the public with the stubborn 
resistance by many courts to reasonable improvement of their methods can 
be read in those legislative measures which are progressively whittling away 
the powers of the courts and to an ever increasing extent entrusting judicial 
functions to administrative agencies. 

Those who enter the judicial portals come with the expectation of ob- 
taining just settlement of their disputes. What they receive through formal 
trials is an imposed settlement according to the forums of law. Compromise 
through judicial mediation is the most effective instrument through which 
injustice can be reduced to a minimum. 
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SOME FURTHER PRE-TRIAL TECHNIQUES 


We resume the examination of pre-trial technique. As will later be 
illustrated, the conferences are informal. The parties sit around the judge’s 
desk in chambers and, if they desire, they smoke. Usually, a few minutes 
are spent on pleasantries or on a brief discussion of some current news. The 
plaintiff presents a very brief written memorandum of his case on a form 
prepared by the court *’ which is followed by a more complete statement 
of his case. The defendant states his theory and the discussion proceeds, 
with the judge participating. The possibility of settlement is fully probed 
and if necessary the case is continued to a future day so that the lawyers 
may consult their clients. Not infrequently, even during the discussion of 
settlement, exhibits are produced, including photographs, X-rays, doctors’ 


* CIRCUIT COURT PRE-TRIAL MEMORANDUM 
Not to be used on trial of cause. 
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and hospital records and bills. Police reports of the accident and, when 
available, the discovery depositions and witnesses’ statements are examined 
by the judge without regard to their competency as evidence. If no settle- 
ment is reached the judge explores the possibility of narrowing the issues and 
limiting the proof. In actual practice the court’s certificate of its action at 
the conference is seldom required. The parties agree to abide by their 
stipulations and to incorporate them in the record at the time when the trial 
will be commenced. Here a warning is necessary. Where no certificate of 
the matters agreed upon is prepared by the pre-trial judge care should be 
taken to reaffirm all stipulations at the trial so that a proper record is made 
of the waiver of proof. Failure to do this may result in a reversal if neces- 
sary proof is wanting. ”* 


ILLUSTRATIONS OF PRE-TRIAL TECHNIQUE 


The illustrations which follow are taken from actual—not supposi- 
tious—cases. . 


The Chicago Housing Authority Cases 


The Chicago Housing Authority filed in the Circuit Court some 360 
cases seeking to evict tenants whose incomes exceeded the maximum fixed 
by the rules of the Authority for qualification for tenancy. Three or four 
able and conscientious lawyers filed appearances for the defendants and in 
each case demanded trial by jury. If it had been necessary to try these cases 
it would have required the uninterrupted services of six judges for a period 
of at least three months, even if not more than an average of one day were 
consumed by the trial of each case. Six judges were not available for as- 
signment to the task. In fact it would have been difficult to assign one 
judge, and if only one were assigned some of the cases would not have 
been reached before the lapse of a year and a half, during which time the 
tenants would continue in possession. If after verdict of eviction the tenants 
appealed, that would give them further respite for not less than six months. 
It was an impossible situation. 


A motion for summary judgment was made in one of the cases. In the 
counter-affidavit the defendant set up at great length the housing condition 
in Chicago, from which it appeared that there was no housing, either for 
rental or purchase, available to the defendant. The court held that under 
the so-called McCarthy Act, *° the question whether the Authority consid- 
ered that the eviction would result in undue hardship for the occupants, or 
whether the Authority reached the opinion that other accommodations were 
available for such occupants, was one of fact. Moreover, the court held 
that the Authority could not choose a particular moment when the income 


* Wiggins v. Heim, 332 Ill. App. 403, 75 N. E.2d 381 (1947). 
50 Strat. 894 (1937); 42 U.S. C. § 1413(a) (1947). 
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- exceeded the maximum and predicate its eviction proceedings on the income 
as it was at that moment. These were questions of fact and prevented the 
entry of a summary judgment. After overruling the motion the court 
directed the attorneys representing the parties to appear for pre-trial con- 
ference on a certain day. The following proceedings took place at that 
conference. 


THE COURT. Gentlemen, I am sure you realize what an utterly im- 
possible situation these cases present to the court. The court, of course, 
takes judicial notice of the deplorable shortage of housing accommodations 
in the City of Chicago and the undue hardship that would result from orders 
evicting these tenants. While the court realizes that time—which it cannot 
spare—would necessarily have to be spent upon the trial of these cases be- 
fore a jury, that witnesses would have to be called, at considerable expense, 
to prove income, to show the efforts the parties have made to find other 
accommodations and what the prevailing situation is, it also realizes that 
public housing was intended for low-income families and that it is unfair, 
even from a moral point of view, that those who are fortunate enough to 
have a fair income should retain housing units intended for those who have 
neither housing nor adequate income. Common decency requires that in 
these circumstances not only the spirit but the letter of the law be enforced 
and it seems to me that a solution of the problem could be found whereby 
the defendants would not be permitted to enjoy a benefit to which they are 
not legally entitled, simply because the courts are not equipped to enforce 
the laws speedily. Nevertheless, the defendants may as of right insist upon 
having the procedural processes provided by law and that would give them 
a long respite. Isn’t it possible for you to agree upon the entry of judg- 
ments and stay of executions for a reasonable length of time, dependent 
upon the circumstances of each case? 


C. P.*° Your Honor, we would be willing to enter into such a stipulation. 
In fact, we have conferred with our adversaries but the time that they in- 
sist upon for staying of the execution is out of reason and we cannot possibly 
accept it. 


C.D. Your Honor, my colleagues and I agree with everything you have said 
but we believe it is our duty to take advantage of every procedural require- 
ment which would result in delay and of every technicality of the law which 
might prevent the plaintiff's recovery. We don’t believe we are arbitrary 
about it. Virtually all of our clients have sought to find housing accom- 
modations elsewhere, without avail. Some, in fact, have purchased lots and 
entered into contracts for building of simple houses but it will be months 
before they are ready for occupancy. The majority of our clients, despite 
their fairly large income, still live from hand to mouth and are unable to 


* “OC, P.” is used to indicate Counsel for Plaintiff; “C. D.”—Counsel for Defendant. 
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make even the minimum investment required for the purchase or building 
of a home. What can we do? Shall we let them be thrown out on the 
street without invoking such delaying methods as are permitted under the 
law? 


THE COURT. I am finding no fault with you. I am not so sure that if 
I were in your place I wouldn’t do exactly what you are doing. I will go 
further and say that your duty toward your clients requires it. But that 
doesn’t solve the problem and in the public interest we must find a solution. 


C. D. Your Honor, we want to cooperate and if you would agree to hear 
these cases we would waive the jury and shorten the time of trial as much 
as possible and accept whatever time you fix for each tenant to vacate, on 
this condition, however, that Your Honor hear and consider the circum- 
stances of each of the families separately. 


C. P. We will agree to this proposal if it is acceptable to the court. 


THE COURT. Gentlemen, I wish I could accept the proposal and I fully 
appreciate the compliment implicit in your expressions but in view of the 
condition of our calendar and the heavy burden of attending to the assign- 
ment of cases and to the hearing of motions, with which you are familiar, 
you must understand the utter impossibility of concurring in your sugges- 
tion. In fact, if you agreed on some other judge I don’t know how we can 
possibly find one available for the task in view of our shortage of judges. 
May I make a counter suggestion to you? Suppose we postpone this pre- 
trial conference to some other day and in the interim you gentlemen prepare 
a joint report to this court covering the entire batch of cases, showing the 
amount of income of each tenant, and where you fail to agree on it, the 
claimed income by the Authority and the claimed income by the tenant. 
I shall study that report carefully and then indicate what might be done. 


C. P. We shall be glad to comply. 


C. D. We likewise will comply, and to show our good faith we promise 
the court that as to any tenant who refuses bona fide cooperation we shall 
withdraw from his case. 


THE COURT. I appreciate this, gentlemen, but please do not withdraw 
from any case. That might simply result in the appearance of other counsel 
who will not be as cooperative as you seem to be. 


The conference was then continued for three weeks. The court re- 
ceived the requested report which was in the form of a large bound volume 
with one page devoted to each tenant. At the next session the following 
took place. 

THE COURT. Gentlemen, I want to thank you for the excellent report. 


I have studied it carefully, not only in respect to the excess income figures 
but also as to the special circumstances reported, and after giving due con- 
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- sideration to it I have divided the tenants into three categories: (1) those 
whose excess income is $1,000 per year or more; (2) those who have excess 
income of less than $1,000 and (3) those who present special circumstances 
which I concluded were worthy of consideration. I have marked on the 
margin of each sheet the category into which the tenant falls. My sugges- 
tion is that you proceed by way of summary judgment against all of those 
who are marked for category No. 1. When youchave exhausted that list—I 
shall hear twenty cases a day from day to day—you may then proceed 
against those falling in category No. 2, and when that is exhausted I shall 
take up those who fall in category No. 3, with a view of considering each 
case on its own merits. 


C. P. That is eminently fair, Your Honor, but it will require considerable 
time to prepare the motions and the necessary supporting affidavits since the 
employers are the only persons who can competently make the affidavits 
relating to earnings. 


C. D. Your Honor, we believe that your suggestion is so eminently fair 
that we want to demonstrate our desire to make it fruitful and we shall, 
therefore, waive the necessity of proceeding by way of summary judgment 
in cases falling in categories Nos. 1 and 2, reserving, however, the right to 
insist upon a different course as to those falling in category No. 3. As to 
those in categories Nos. 1 and 2, we agree to waive the jury and to submit 
the cases to the court. We shall have our clients here when the cases are 
called, at which time we now agree that the information contained in the 
report shall constitute evidence in the case, and the only questions that will 
be left open will be the length of the stay of execution. We will save Your 
Honor the necessity of making pre-trial certificates in these cases by promis- 
ing now that the parties will agree to the entry of whatever judgment the 
court suggests. 


THE COURT. Thank you, gentlemen, very much. It is considerate of 
you. The only other matter I would like to discuss with you is the possibil- 
ity of finding a fair formula for fixing the length of time for staying 
executions and I suggest that it be 60 days unless some special hardship 
would indicate a longer period. 


C. D. Your Honor, this being February, I feel that my good friends repre- 
senting the Authority ought to consent that executions do not issue before 
May first, with this additional suggestion—in some of the families involved 
here there are from one to five children in school. It would be almost cruel 
to require them to change their schools when less than two months of the 
school year remain. 


THE COURT. What do you say to that? 


C.P. If the defendants will agree that execution will not be stayed for more 
than sixty days for families consisting of members above the school age, we 
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will agree that the families having school children shall be permitted to 
remain until the end of the school year, approximately June 15th. 


C. D. Your Honor, we have indicated in the first instance that we will be 
guided by your action in the matter. We stand by that now. 


This plan was carried out and within two weeks the court, by devoting 
approximately one-half hour a day to it, disposed of the entire list of those 
falling in the first category (about 150 cases) without a single protest. As 
of June 26, 1950, the status of these cases was as follows: cases filed before 
that date, 358; judgments for possession, 199; judgments for defendant (be- 
cause of reduced income), 38; vacated before judgment, 69; pending, cate- 
gory two, 67, and category three, 51. 


A Personal Injury Case 


The following illustration is a case which first came to the attention 
of the court when a petition was filed on behalf of the plaintiff to have the 
case advanced for trial. On the hearing of the petition the court suggested 
the holding of an immediate pre-trial conference and that if the conference 
did not lead to an amicable settlement of the case the court would then 
consider the merits of the petition and whatever answer to it the defendant 
might desire to file. At the conclusion of the motion call, the parties and 
the judge retired to chambers. 


THE COURT. Mr. Wolf, * suppose you tell me briefly the nature of your 
case. 


MR. W. Your Honor, this case arose out of an explosion of a hose which 
was conveying liquid carbon monoxide gas from a delivery truck of the 
defendant into a reservoir of a bottling company, one of its customers. The 
plaintiff, a boy nine years of age, was very seriously injured by the explo- 
sion, so seriously indeed, that he is completely paralyzed and requires 
continual hospitalization with daily attendance by physicians and surgeons 
and the services of three nurses consecutively. The prognosis is that he will 
remain an invalid, requiring medical service throughout his life. The family 
has exhausted all of its funds and is unable to furnish indispensable medical 
services. 


MR. R. Your Honor, we admit that there is not much doubt of our liabil- 
ity and also that the plaintiff’s injuries are such that he will require additional 
hospitalization, medical and nursing services for some time, but we are led 
to believe that his physical condition is showing improvement and that the 
ultimate outcome of the injuries will not be known for at least another six 
months. 


* Mr. Arthur A. Wolf, an experienced trial lawyer, appeared for plaintiff and Mr. 
Erwin W. Roemer, formerly a president of the Chicago Bar Association, appeared for 
the defendant. 
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~ THE COURT. Mr. Roemer, have you been given an opportunity to have 
the plaintiff examined by a physician of your own choosing? 


MR. R. Our physician did see the boy but he had no opportunity to make 
a thorough examination. All that he was able to tell us was that the boy 
will need continued care of the character that he is getting now. We 
would, however, like to have a real physical and mental examination of the 
plaintiff. E 

THE COURT. Mr. Wolf, is there any objection to that? 


MR. W. We would not object if the defendant would stipulate that the 
doctor should not testify in the case. 


THE COURT. I shan’t urge the defendant to do that. As you know, I 
hold that the court has inherent power to require submission to such 
examination. 


MR. W. But, Your Honor, it is the established law of our state that the 
court has no such power. 


THE COURT. That was the established law prior to the adoption of the 
Civil Practice Act with its provisions for discovery, and prior to the time 
when by the Workmen’s Compensation and the Occupational Disease Acts 
the legislature required submission of the injured person to physical exami- 
nation, thereby proclaiming a new public policy in this state. 


MR. W. Very well, we will agree, but will Your Honor fix a date for the 
trial of this case? I don’t see what can be gained by further delay since 
there doesn’t seem to be a possibility of settling this case. 


THE COURT. Why do you assume that? 


MR. W. I assume that because I am afraid to take the responsibility of 
even suggesting a figure for settlement. I am sure that this boy is an in- 
curable invalid and will require the care of at least one nurse throughout his 
entire life, and the physicians advise me that despite his injuries his life ex- 
pectancy is the same as that of a normal person of his age. 


THE COURT. Nevertheless, we ought not to entirely exclude the pos- 
sibility of agreement on the amount of compensation and it is my advice 
that you gentlemen start talking about it between yourselves. 


MR. W. But won’t Your Honor set a date for trial anyway, because we 
have reached the end of our ability to care for the boy. Already we owe 
huge sums to the hospital, to the doctors, and to the nurses. They have 
borne with us until now and may continue to do so until the case is disposed 
of if that can be done within a month or so, but not beyond that. 


MR. R. Your Honor, this case cannot be tried within a month or even 
two. We are advised by our physician that it will be at least six months 
before a prognosis could be ventured. 
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THE COURT. Only about a month ago I had before me a similar case of 
a boy who had a very serious skull fracture and the physicians were unable 
to determine whether a recovery was possible. The defendant’s plea was not 
unlike yours—that the case not be tried at least until the consequences of the 
injury could be foretold with some reasonable degree of accuracy. I sug- 
gested that I would not force the trial if the defendant would make an 
advancement to the parents of sufficient money to insure adequate hospital 
and nursing care for the child, on condition that the amount advanced be 
deducted from any settlement or verdict that might ultimately be obtained. 
They accepted the suggestion and advanced $5,000. Before that sum was 
exhausted the case was settled. 


MR. R. I will be happy to take this matter up with my clients. I sympathize 
with the suggestion and hope to persuade them to accept it. 


The conference was adjourned for one week, but within a day or two 
after the adjournment Mr. Roemer reported to the court that his clients had 
acted favorably on the suggestion. The sum of $5,000 was immediately 
advanced and an additional $5,000 later, out of which a $2,000 payment on 
account was made to the attending surgeon. Further conferences were held 
and the following is a quotation from a letter of Mr. Roemer, reporting to 
the court that the case was settled for $125,000: “There can be no doubt 
that it was your influence, during the several pre-trial conferences, that 
definitely prompted the settlement of this case. The parties were so far 
apart in their ideas of the settlement value of the case that it seemed most 
unlikely that a settlement could be consummated. By repeated conferences 
with counsel for the respective parties you were finally able to reconcile 
their differences and obtain an agreement.” 


Some few years ago a tragic fire broke out in one of the larger hotels 
of Chicago. One hundred and thirty-six persons were injured, several of 
whom died. Of that number of claims, sixty-one were settled by the in- 
surance companies without suit. Seventy-five claimants resorted to court 
action. In all the pending actions pre-trial conferences were held. All 
but sixteen cases were settled—forty-seven in pre-trial conference and the 
remaining twelve by a trial judge, after assignment. 


The case of a former Illinois judge and his son illustrates what can be 
done by a patient pre-trial judge. Both the father and the son were in the 
hotel when the fire broke out. The judge died there and the son remained 
permanently disabled both physicially and mentally. Many conferences 
were held which resulted in a final settlement of $125,000, divided as fol- 
lows: $10,000 (the limit allowed by law) for the death; $75,000 for the in- 
juries to the boy and $40,000 to his mother who probably could recover 
nothing, but it was felt by all parties concerned that her life would be de- 
voted to the care of the boy as long as he should live. 
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In making the settlements before and after suit, the insurance com- 
panies and the hotel paid out approximately $700,000. 

Mr. Leslie H. Vogel who represented the insurance companies is not 
an enthusiast of pre-trial conferences. In his report to the court he said: 
“You are undoubtedly fully aware of my objection to the so-called ‘pre-trial 
conference’ system and of my feeling that the disposition of cases in quan- 
tity is no index to the equitable settlement of ‘claims. In the face of these 
figures, however, I must admit that the litigants [plaintiffs and defendants] 
whose claims were disposed of in pre-trial conference were benefited by 
the practice.” 


CONCLUSION 


It must be obvious from the above illustrations that but for the achieve- 
ments of the pre-trial procedure the machinery of the Circuit and Superior 
Courts, as now constituted, would suffer virtual breakdown. The calendars 
would become so congested that within two years from now no jury case 
would be reached for trial before five years after its commencement. Prior 
to 1946 the average number of common law cases filed in the two courts 
annually was less than 8,000. . Since 1946 they have increased annually so 
that now they exceed 13,000.*? The Housing Authority eviction cases and 
the cases arising out of the hotel disaster, alone, would, if not settled, take at 
least one year’s time of two judges. Yet these two groups of cases represent 
an infinitesimal part of the cases settled in the courts. Those who are prone 
to underrate the value of pre-trial procedure as it is practiced in Cook 
County fail to appreciate the greatest reform in the administration of justice 
since the day when Jeremy Bentham launched his attacks upon the common 
law procedure of England. 


™ Law Cases Filed in the Two Courts 


Year Circuit Superior 
1943 4,707 2,540 
1944 3,593 3,908 
1945 3,322 4,703 
1946 5,188 4,415 
1947 7,003 5,553 
1948 6,094 7,280 


1949 6,001 7,934 
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Notes 


SUPERVISION OF STATE CRIMINAL 
PROCEDURE BY THE UNITED STATES 
SUPREME COURT 


To what extent will the Supreme Court of the United States supervise 
the procedure in criminal cases tried by the states? The Fourteenth Amend- 
ment has been used frequently in recent years to broaden the scope of the 
reviewing power of the Court. Does this amount to supervision? An 
analysis of several fields of review may enable the lawyer to draw some 
conclusions. 


RIGHT TO COUNSEL 


One of the guaranties of the due process clause of the Fourteenth 
Amendment is the right to counsel of a person accused of a crime. If the 
accused desires to hire counsel, he has a constitutional right to be repre- 
sented by him at the trial.? If the accused desires counsel but is not 
represented, he may still have the right, though not absolute, to be repre- 
sented. In order to ascertain whether the constitutional right has been 
violated in any given situation one must look to the factual situation and 
the cases. 

In 1932 the Supreme Court in Powell v. Alabama? enunciated the 
doctrine that an accused was entitled to effective assistance of counsel in a 
capital case. Ten years later in Betts v. Brady* the court interpreted this 
right in non-capital cases. It said that there was no absolute right unless 
the want of counsel resulted in a “conviction lacking in such fundamental 
fairness” as to be “offensive to the common and fundamental ideas of fair- 
ness and right.” * The court found no such violation in Betts v. Brady. 


Until recently there were no decisions actually granting relief in non- 
capital cases, although there have been a number reiterating the doctrine of 
Powell v. Alabama.* The dicta of fundamental fairness of Betts v. Brady 


* House v. Mayo, 324 U. S. 42, 65 Sup. Cr. 517 (1945). 

* 267 13::'S. 45, 53 Sup. Cr. 55 (1932). 

*316 U. S. 455, 62 Sup. Cr. 1252 (1942) (Justices Black, Douglas, and Murphy dis- 
senting). 

“Id. at 473, 62 Sup. Ct. at 1262. 

*DeMeerleer v. Michigan, 329 U. S. 663, 67 Sup. Cr. 596 (1947); Carter v. Illinois, 
329 U. S. 173, 67 Sup. Ct. 216 (1946); Hawk v. Olson, 326 U. S. 271, 66 Sup. Ct. 116 
(1945); Tomkins v. Missouri, 323 U. S. 485, 65 Sup. Ct. 370 (1945); Williams v. Kaiser, 
323 U. S. 471, 65 Sup. Cc. 471 (1945). 
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remained in the minds of those seeking relief. In 1945 relief was granted 
in Rice v. Olson.* The Supreme Court said that the petition for habeas 
corpus, which was dismissed in the lower court, was sufficient for relief. 
The right was still nebulous, however, because of other questions in the case 
which clouded the issue. ” 

In the 1947 term the Court decided five cases * concerning the right to 
counsel in the trial of non-capital offenses. The facts in two of these cases 
were found to be such that the constitutional right was violated. ° 

In the 1948 term the Court decided two more cases? in this area of 
constitutional law. Relief was granted in both cases. Uveges v. Pennsyl- 
vania will help clarify the factors to be considered by judges in state courts 
when they allow an accused to be convicted or to plead guilty without the 
assistance of counsel. In restating the vague rule of Betts v. Brady, Mr. 
Justice Reed said: “Where the gravity of the crime and other factors—such 
as the age and education of the defendant, the conduct of the court or the 
prosecuting officals, and the complicated nature of the offense charged and 
the possible defenses thereto—render criminal proceedings without counsel 
So apt to result in injustice as to be fundamentally unfair, . . . the accused 
must have legal assistance under the Amendment whether he pleads guilty 
or elects to stand trial, whether. he requests counsel or not. Only a waiver 
of counsel, understandingly made, justifies trial without counsel.” 


* 324 U. S. 786, 65 Sup. Cr. 989 (1945). 

"Petitioner was an Indian, and there was a possibility of federal jurisdiction if the 
defendant had had counsel to raise the question. 

*Bute v. Illinois, 333 U. S. 640, 68 Sup. Ct. 763 (1948); Wade v. Mayo, 334 U. S. 
672, 68 Sup. Ct. 1270 (1948); Gryger v. Burke, 334 U. S. 728, 68 Sup. Ct. 1256 (1948); 
Townsend v. Burke, 334 U. S. 736, 68 Sup. Cr. 1252 (1948); Hedgebeth v. North Caro- 
lina, 334 U. S. 806, 68 Sup. Cr. 1185 (1948); Note, 22 So. Cauir. L. Rev. 259 (1949). 

*Wade v. Mayo, supra note 8. The accused was an inexperienced youth of 
eighteen. He requested counsel claiming to be unable to hire an attorney, but his re- 
quest was refused and he was placed on trial without counsel. He was convicted and 
sentenced to five years. 

Townsend v. Burke, supra note 8. The accused was held incommunicado for forty 
hours after arrest; was several times interrogated, but was not mistreated. He was 
convicted on a plea of guilty without being informed of his right to counsel or being 
offered counsel. In imposing sentence the trial judge acted on certain mistaken assump- 
tions concerning his criminal record. 

* Uveges v. Pennsylvania, 335 U. S. 437, 69 Sup. Ct. 184 (1948). A seventeen year 
old boy was convicted on a plea of guilty to four separate burglary charges and was 
given an indeterminate sentence of from five to ten years on each count, sentences to 
run consecutively. He was neither offered nor told of his right to counsel. 

Gibbs v. Burke, 337 U. S. 773, 69 Sup. Ct. 1247 (1949). The accused stood trial 
without counsel and conducted his own pn whe A number of highly prejudicial errors 
were made which competent counsel would have prevented. The accused was not 
offered or informed of his right to counsel. 

™ Uveges v. Pennsylvania, supra note 10 at 441, 69 Sup. Ct. at 186. This is the 
majority opinion of the Court; note that Justices Black and Douglas and possibly Justices 
Murphy and Rutledge believe that Betts v. Brady should be overruled. See Uveges v. 
Pennsylvania, supra at 442, 69 Sup. Ct. at 186 (1948) (dissenting opinion); see Bute v. 
Illinois, 333 U. S. 640, 677, 68 Sup. Cr. 763, 782 (1948) (dissenting opinion). 
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In the future it may be expected that other cases will be decided on 
this question further illustrating what facts are sufficient to grant relief 
in non-capital cases. Much has been done to guide lower courts, but the test 
is factual and will require further definition by the Supreme Court. The last 
case involving a capital offense was in 1946.1? The rule in the capital cases 
is easier to apply; hence it may be expected that few cases on that issue will 
be reviewed by the Supreme Court in the future. 


RIGHT TO A JURY 


The right to a jury trial is guaranteed in the federal courts by the Sixth 
and Seventh Amendments. However, these are not incorporated into the 
Fourteenth Amendment. It has been held that a state may modify or even 
abolish the procedure of jury trial.** However, if a state uses jury trial, it 
must see that the accused gets a fair jury. The Supreme Court’s idea of a 
“fair jury” has been sketchily outlined in a few recent cases. 


In Patton v. Mississippi, ** the Supreme Court reversed the Mississippi 
Supreme Court because the jury was of such a nature that it deprived the 
accused of equal protection of the law and of due process of law. The evi- 
dence showed that no Negro had served on the petit jury for thirty years. 
The accused was a Negro. The court said that these facts raised a presump- 
tion of discrimination in a southern state where the Negroes constituted a 
large proportion of the population. 


The implications of this decision might place many jury systems in 
danger. However, other decisions seem to indicate that the Supreme Court 
will only reverse for extreme abuses such as in the Patton case. For in- 
stance, the New York blue-ribbon jury system was attacked in Fay v. New 
York.’* The Court by a five to four vote upheld the jury because the facts 
did not show discrimination. A later attempt to show discrimination by a 
factual analysis also failed, ** though the facts seemed to indicate that the 
jury returned convictions more often than did ordinary juries and that there 
were no Negroes on a panel of 150. 


® Carter v. Illinois, 329 U. S. 663, 67 4 * Ct. 216 (1946); cf. DeMeerleer v. Michi- 
gan, 329 U. S. 663, 67 Sup. Ct. 596 (1947). In the latter case the accused was tried for 
murder. There is no capital punishment in Michigan. The facts of the case showed 
that a seventeen year old boy was convicted in one day without counsel or an offer of 
counsel. The facts are similar to recent non-capital cases in which constitutional rights 
were violated, supra notes 9 and 10, but it is not clear that the Supreme Court regarded 
this case as non-capital since they call it a conviction for murder and do not mention 
that there is no capital punishment in Michigan. 

* Palko v. Connecticut, 302 U. S. 319, 58 Sup. Ct. 149 (1937). 

* 332 U.S. 463, 68 Sup. Cr. 184 (1947). 

* 332 U.S. 261, 67 Sup. Cr. 1613 (1947). 

* Moore v. New York, 333 U. S. 565, 68 Sup. Ct. 705 (1948). 
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The same considerations probably govern in the use and selection of a 
grand jury. The right to an indictment by grand jury is not a part of the 
Fourteenth Amendment. ** If a grand jury is used, however, there must 
be no systematic exclusion of the accused’s racial group. ** 


These decisions are quite in contrast to federal cases where the Supreme 
Court exercises supervisory power to require a much higher degree of pro- 
tection for the accused. '° ’ 


To protect minority groups, the Supreme Court will review extreme 
cases of discrimination and thus will require the jury selection procedure 
to meet a minimum standard of fairness. 


ADMISSIBILITY OF EVIDENCE 


Will the admissibility of evidence in a state criminal prosecution be reg- 
ulated by the United States Supreme Court under the due process clause of 
the Fourteenth Amendment? Review has been sought in cases where con- 
viction rested on evidence claimed to be within the privilege against self- 
incrimination, evidence produced from an illegal search, and evidence from 
alleged involuntary confessions. 


Only in the forced confession cases has the Supreme Court exercised 
its power by reversing state decisions which did not measure up to the 
standard of due process of law. Not only are these cases important to the 
prosecutor in presentation of his case, but they are also important to the 
police officer who collects the evidence. An examination of the attitude 
of the members of the Court on the three problems will indicate to what 
extent supervision may be expected in the field of evidence. Note that 
the decisions are close and that a change in the membership of the Court 
may have marked effects. 


In 1908 it was held that the privilege of refraining from giving self- 
incriminating evidence, as found in the Fifth Amendment, was not extended 
to state courts by either the privileges and immunities clause of the Con- 
stitution or the due process clause of the Fourteenth Amendment.*° This 
holding was challenged in 1947 in Adamson v. California.** The Supreme 


" Hurtado v. California, 110 U. S. 516, 4 Sup. Cr. 111 (1884). 

* Hill v. Texas, 316 U. S. 400, 62 Sup. Ct. 1159 (1942). 

* Thiel v. Southern Pacific Co., 328 U. S. 217, 66 Sup. Cr. 984 (1946); Ballard v. 
United States, 329 U. S. 187, 67 Sup. Ct. 261 (1946); Glasser v. United States, 315 U. S. 
60, 62 Sup. Ct. 457 (1942). 

* Twining v. New Jersey, 211 U. S. 78, 29 Sup. Cr. 14 (1908). 

* 332 U. S. 46, 67 Sup. Cr. 1672 (1947). Under a California statute the accused 
was given the choice of testifying at the trial and having evidence of past convictions 
admitted to impeach his testimony or remaining a and thus allowing the prosecuting 
attorney to comment on his failure to testify. e accused in this case remained quiet 


because of a record of past convictions, and the prosecutor commented over objections 
that this nullified the privilege against self-incrimination. The Supreme Court assumed 
that the objection was valid without deciding, but refused to grant relief under the due 
process clause. 
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Court refused to change the former decision, but four dissenters *? took the 
view that the Fourteenth Amendment extended the Bill of Rights to the 
states. By this close margin the Court refused to supervise administration 
by the state courts of the privilege against self-incrimination. 


In 1914 the Supreme Court ruled that evidence resulting from an illegal 
search and seizure was barred from admission in the federal courts. ?* The 
decision appeared to be based on the Fourth Amendment. Whether or not 
illegal search and seizure was prohibited by the Fourteenth Amendment was 
the subject of controversy in a 1949 case. Wolf v. Colorado ** affirmed 
the Colorado Supreme Court’s decision admitting evidence which had been 
produced through an illegal search and seizure. Five of the justices ** felt 
that there was a right to be protected from illegal search and seizure, and 
that the Fourteenth Amendment guaranteed such a right. But, they said that 
it was to be enforced by some method other than exclusion of the evi- 
dence—possibly by criminal suit against the officers or civil suit for 
trespass. Four justices ** thought that the right was useless unless enforced 
by exclusion of evidence. They cited the forceful language of Weeks v. 
United States, *’ barring such evidence from federal courts. However, Mr. 
Justice Black, concurring with the majority, thought that the Weeks case 
turned not on a constitutional right, but on a mere federal, judicially created, 
rule of evidence. He interpreted Mr. Justice Frankfurter’s majority opinion 
as agreeing. Since Mr. Justice Black’s view long has been that the Fourteenth 
Amendment extends the Bill of Rights to the states, ** the decision that the 
right was a judicial rule and not a right under the Fourth Amendment 
justified his concurrence in the admission of the evidence. The result of the 
Wolf case is that evidence obtained by illegal search and seizure may be 
used in a state court insofar as federal constitutional limitations are 
concerned. 


Although the Supreme Court has refused to use the due process clause 
in cases of self-incrimination and illegal search and seizure to supervise ad- 
mission of evidence in state courts, it has used this clause in the area of 
forced confessions. The cases are not expressly so limited, but it is note- 
worthy that there is no ruling on any case in which the capital penalty was 
not involved. Whether the power will be extended is at best a matter for 
conjecture. 7° 


* Justices Black, Douglas, Murphy, and Rutledge. 

** Weeks v. United States, 232 U. S. 383, 34 Sup. Cr. 341 (1914). 

"338 U.S: 2550 Sup. Cr. 1359 (1949). 

* Chief Justice Vinson, Justices Burton, Frankfurter, Jackson, and Reed. 

** Justices Black, Douglas, Murphy, and Rutledge. 

7232 U. S. 383, 34 Sup. Cr. 341 (1914). 

** See Adamson v. California 332 U. S. 68, 67 Sup. Cr. 1684 (1947) (dissenting 
opinion). 

* Cf. discussion on right to counsel supra p. 240 et seq. 
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The older cases were generally in accord with the rules applied in most 
states. °° Then McNabb v. United States ** was decided, requiring federal 
officers to live up to a standard of civilized police practices. This doctrine 
has been carried far in present cases decided under rules prescribed by the 
Court for inferior federal courts and their officers. ** 


The next year Ashcraft v. Tennessee ** seemed to extend this rule to a 
state case, examining only the uncontroverted evidence. The court found 
that the facts were “inherently coercive” and reversed the decision because 
the confession had been admitted. The Court’s examination of the phych- 
ological situation, to find if it tended to compel a confession, has led to a 
number of recent cases concerned with exactly what fact situations the 
Court considers coercive. 


The problem is well illustrated in a series of three close cases decided on 
the same day of June, 1949. ** Mr. Justice Douglas would extend due process 
until it is coextensive with the new federal practice making any confession 
during a period of illegal detainment inadmissible. The prevailing opinion 
seems to be that the facts will be carefully examined to see if the confession 
is really voluntary or if it is the result of such sustained pressure by the 
police as to make it inadmissible. Three justices ** feel that the voluntariness 
of a confession is a finding of fact for the state courts and that the Supreme 
Court should not disturb such findings. ** Mr. Justice Jackson in a separate 
opinion *’ points out the dilemma of the police in living up to the new con- 
stitutional standards. He says that in a society in which two-thirds of the 
murders are now dismissed as insolvable, such a rule will make it almost im- 


* InBAu, Liz Detection AND CRIMINAL INTERROGATION 151 (2d ed. 1948). 

* 318 U. S. 332, 63 Sup. Cr. 608 (1943). 

“Upshaw v. United States, 335 U. S. 410, 69 Sup. Cr. 170 (1948). 

* 322 U. S. 143, 64 Sup. Ct. 931 (1944). 

“Watts v. Indiana, 338 U. S. 49, 69 Sup. Ct. 1347 (1949). The accused was in 
custody for 6 days during which time he was given little food or sleep; was kept for 
two days in solitary confinement in a “hole” and was interrogated intermittently by 
relays of police officers. The decision was 6 to 3 to reverse the state court for admitting 
the confession. 

Harris v. South Carolina, 338 U. S. 68, 69 Sup. Cr. 1354 (1949). The accused, an 
illiterate, was interrogated on two days by five officers working in relays to relieve 
themselves from the heat of the cell. Before the officers broke the accused, they threat- 
ened to arrest his mother for handling stolen property. The decision was 5 to 4 to 
reverse the state court for admitting the confession. 

Turner v. Pennsylvania, 338 U. S. 62, 69 Sup. Cr. 1352 (1949). The accused was 
held for four days and interrogated each day. The decision was 5 to 4 to reverse the 
state court for admitting the confession. 

It should be noted that in none of the above cases was the accused informed of his 
right to remain silent or to have an attorney. In no case was the accused arraigned until 
the confession had been elicited. 

* Chief Justice Vinson, Justices Burton and Reed. 

* See Haley v. Ohio, 332 U. S. 596, 68 Sup. Ct. 302 (1948) (dissenting opinion). 

* Watts v. Indiana, 338 U. S. 49, 57, 69 Sup. Cr. 1357, dissenting in Turner and 
Harris cases, concurring in the Watts case. 
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possible for murderers to be convicted in crimes where there are no wit- 
nesses. He thinks that unless the psychological coercion is quite excessive, 
the confession should be admitted, provided it can be corroborated inde- 
pendently by external facts. 

Two tests may be used when confessions are objected to as evidence: 
(1) Is it a voluntary admission of guilt? (2) Is it given under such circum- 
stances that it is not to be considered trustworthy? Until the McNabb and 
Ashcraft cases either rule seemed to bring the same result. Dean Wigmore 
says the voluntariness test is wrong and is confused with the self- 
incrimination privilege, which was intended only for statements in court. ** 
He advocates the trustworthiness test, seemingly adopted in part by Mr. 
Justice Jackson. However, Dean McCormick advocates the voluntariness 
test because of a desire to protect the subject from torture as well as to pro- 
vide a trustworthy confession. ** The majority of the Court seem to agree 
with Dean McCormick and are not bothered by their apparent inconsistency 
in refusing to grant relief in cases of self-incrimination. 

Probably few cases involving problems of evidence, except in this field 
of forced confessions, will be presented to the Supreme Court. In this area 
it will be necessary for a number of other cases to be decided before the 
state supreme courts will have enough factual situations to guide them in 
deciding cases. These cases will have a great influence on the practices of 
police officers all over the United States. 


RIGHT TO A POST-TRIAL HEARING 


If an accused has been convicted in a trial in which he was denied fed- 
eral constitutional rights, he has a right to a post-trial hearing and either a 
release or a new trial. If this right is denied him in the state courts, he may 
go into the federal courts and seek habeas corpus. ‘° The theory is that 
when the trial court commits error by depriving the accused of his con- 
stitutional rights, the court loses jurisdiction and the judgment is void. 


A lack of remedy in the state court is a condition precedent to bringing 
a writ of habeas corpus in the federal courts. Federal courts will review the 
conviction only after all of the possibilities in the state courts have been 
exhausted. “* Whether or not the state procedure is adequate to present the 
constitutional question and whether or not the remedies in the state have 
been exhausted has caused a great deal of litigation in the past few years. 


* 3 Wicmore, Evipence § § 823-827 (3d ed. 1940); 8 Id. § 2266. 

*® McCormick, The Scope of Privilege in the Law of Evidence, 16 Tex. L. Rev. 
447, 452-457 (1938). 

“ Johnson v. Zerbst, 304 U. S. 458, 58 Sup. Cr. 1019 (1938). 

“ Young v. Ragen, 337 U. S. 235, 69 Sup. Cr. 1073 (1949). 
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The normal method of raising these questions is by appeal from the 
trial court and then certiorari to the Supreme Court, if necessary.‘ If 
competent counsel has been provided for the accused, then this method of 
review is probably adequate. ** 

However, if the accused has not been represented by competent coun- 
sel “* or if subsequent facts not before the trial court show the deprivation 
of a constitutional right, ** the problem becomes more difficult procedurally. 
The state must provide a method of review for the accused or he will have 
access to habeas corpus in the federal courts. Sometimes this method of 
review is rather hard to find. ** The procedure in the state courts may be 
habeas corpus, writ of error coram nobis, or some similar remedy. It is up 
to the accused to search out the correct remedy. If he tried the wrong one, 
he must start over again until he finds the correct one. - 

Once the accused brings an action to seek one of these remedies he 
must pursue it to the highest court in the state before it is considered ex- 
hausted. *” It was formerly held that he must also seek certiorari from the 
United States Supreme Court, ** but this is no longer required if it would 
result in an injustice to the accused. *° 

On certiorari from a state court the Supreme Court will consider only 
those matters which were correctly presented in the court below. °° The 
state court must decide the case on a federal ground. * 

The result of these cases appears to be that the Supreme Court will pass 
judgment on state post-trial procedure to decide if it is adequate. If the 
state has no remedy, the Court will grant relief. If the remedy is not clear, 
the Court may criticize the state in such a way as to arouse public opinion 
and the legal profession. °* This may result in a change of the legal pro- 


“ Bute v. Illinois, 333 U. S. 640, 68 Sup. Cr. 763 (1948). 

“The necessity of counsel is illustrated by the case of Gayes v. New York, 332 
U. S. 145, 67 Sup. Ct. 1711 (1947). In this case a youthful offender was refused review 
for failing to follow a procedural technicality over which the Supreme Court itself was 
split 5-4. 

/ “ Williams v. Kaiser, 323 U. S. 471, 65 Sup. Cr. 363 (1945). 

“ Taylor v. Alabama, 335 U. S. 252, 68 Sup. Cr. 1415 (1948). 

“See discussion of the attempts of Henry Hawk in Nebraska and of Tony 
Marino in Illinois; Comment, 47 Micu. L. R. 72, 74 (1948). 

“Wade v. Mayo, 334 U. S. 672, 68 Sup. Ct. 1270 (1948). 

“Ex parte Hawk, 321 U. S. 114, 64 Sup. Cr. 448 (1944). 

“Rice v. Olson, 324 U. S. 786, 65 Sup. Ct. 989 (1945). 

* Uveges v. Pennsylvania, 335 U. S. 437, 69 Sup. Cr. 184 (1948). Facts in the peti- 
tion for certiorari were not considered by the United States Supreme Court, because 
they had not been included in the petition for appeal from the Supreme Court of 
Pennsylvania. 

" Hedgebeth v. North Carolina, 334 U. S. 1739, 68 Sup. Cr. 1185 (1948). If a state 
procedural requirement is not met, as in this case where oral evidence was not included 
in the record on appeal, the Court will presume the reversal to be for the state pro- 
cedural requirement and not on the federal ground. 

“ Marino v. Ragen, 332 U. S. 561, 68 Sup. Cr. 240 (1947). In a concurring opinion, 
Mr. Justice Rutledge calls the Illinois procedure a merry-go-round of justice. 
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cedure in the state.°* At any rate, the Supreme Court will continue to 
review post-trial procedure so long as there is a question of its adequacy. 


CONCLUSION 


The United States Supreme Court will require, under the due process 
clause of the Fourteenth Amendment, that certain minimum standards of 
fairness be maintained in state criminal procedure. These standards are far 
below those enforced by the Court in its supervision of the inferior federal 
courts and their officers. 

In addition to the areas discussed above, a reversal may be obtained if an 
indictment is drawn under one statute and the conviction is upheld under 
another statute ** or if the conviction is summary in a secret proceeding. ** 
Reversal has been refused where a change of venue was denied, ** where an 
electric chair failed to work and the condemned man was to be electrocuted 
a second time, *’ where a conviction was on a plea of guilty to a lesser crime 
than that charged in the indictment, * and where the judge increased the 
sentence after hearing evidence inadmissible before the jury. °° 

The effect of the Court’s decisions is far reaching. It affects police of- 
ficers in their investigations and jury commissioners in their selection of a 
jury as well as the prosecutor and the courts in the actual trial of the case 
and in the review of this procedure. It must be noted, however, that the 
Court only reverses flagrant cases and has refused to provide more than 
minimum standards for criminal justice. The cases often turn on the 
factual circumstances, and it is entirely possible that other situations of 
fundamental unfairness may be included among those from which an ac- 
cused is protected by the Fourteenth Amendment. 


Although the decisions are far reaching in effect, it does not seem that 
the Supreme Court is attempting to supervise state criminal procedure. It is 
only assuring the accused of certain fundamental rights by reversing fla- 
grant procedural errors. This sets a minimum standard for state procedure 
but does not amount to supervision. 


Ivan A. Euiort, Jr. 


* The law of Illinois was changed after the Marino case. Itt. Rev. Srat., c. 38, § 
826 et seq. (1949). 

“Cole v. Arkansas, 333 U. S. 196, 68 Sup. Ct. 514 (1948). 

* In re Oliver, 333 U. S. 257, 68 Sup. Ct. 499 (1948). 

“ Buchalter v. New York, 319 U. S. 417, 63 Sup. Cr. 1129 (1943). 

* Louisiana ex rel. Francis v. Resweber, 329 U. S. 459, 67 Sup. Ct. 374 (1947). 

“ Paterno v. Lyons, 334 U. S. 314, 68 Sup. Cr. 1044 (1948). 

* Williams v. New York, 337 U. S. 241, 69 Sup. Cr. 1079 (1949). 











THE FORFEITURE CLAUSE IN ILLINOIS 
REAL ESTATE CONTRACTS 


At the present time there are numerous financial devices being used to 
facilitate the purchase of land. One common device is the installment con- 
tract. Under this type of contract, portions of the price are payable in 
installments after execution of the contract but before conveyance of the 
title. A frequent provision in this type of contract provides for forfeitur 
of all rights under the contract and all payments made pursuant to it upon 
a default in the payment of an installment. Time is usually made of th 
essence. A default by the vendee after expenditure of a substantial amo 
of money either through installments, or improvements put on the land, 
frequently leads to litigation. Much of this litigation may be due to the fact 
that the delineation of the rights of the parties under the rules developed 
by the cases is complex and many times apparently inconsistent. Precedents 
ostensibly appear available to both sides. The purpose of this note is to re- 
view the authorities, paying particular attention to the restitution rights of 
defaulting vendees to at least some part of the money they have expended. 
The principles governing the many facets of the vendor-purchaser relation- 
ship overlap considerably, and the divisions here are arbitrarily made in an 
attempt to focus attention on the particular problem being considered. 
Some mention is made of instances where the vendee does not admit his de- 
fault and seeks to enforce the contract. Just what will excuse a default on 
the part of the vendee is beyond the scope of this note and is discussed only 
to give some perspective to the position of a defaulting vendee. 





























THE PENALTY CHARACTERISTICS OF THE 
FORFEITURE PROVISION 


In considering the effect of the forfeiture provision it must be deter- 
mined at the outset whether it is a valid liquidated damage clause, an un- 
enforceable penalty provision, or has some intermediate status. A penalty, 
as distinguished from a liquidated damage clause, is a sum inserted in a 
contract, not as the measure of compensation for its breach, but rather as a 
punishment for default or by way of security for actual damages which 
may be sustained by reason of non-performance.* Penalties not based on 
any valid pre-estimate of what damages might be are disregarded by the 
courts and only actual damages are allowed. In land installment con- 
tracts the situation is complicated by the fact that the defaulting party has 
already paid the forfeited amount. The reluctance on the part of courts 
to disturb the status quo has been thought to be a distinguishing circum- 


*15 Am. Jur., Damages, § 241. 
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stance explaining in part the somewhat different results that are reached in 
these contracts. ? 


It is apparent that the more the vendee performs, the more he stands to 
lose by a literal enforcement of the forfeiture provision of the installment 
contract. It is true that the actual damages in a fluctuating real estate 
market may be, and often are, as great or greater than the amount forfeited. 
But this occurs through mere chance, since these clauses are not designed 
to approximate actual damages and can easily result in a punishing loss to 
he vendee. Further, the seller under these clauses usually has the option 


f declari aring a forfeiture or suing for the actual damages _ sustained. Under 
this option the seller may, if the actual damages are greater than the pay- 
ments that have been made, sue and recover damages. Thus the forfeiture 
clause is substituted for actual damages only when it is to the vendor's ad- 
vantage to assert it, and is most zealously employed when its terms allow 
the vendor to retain more than the damages actually sustained. Based on 


eneral contract principles these clauses appear to be unenforceable > penal- 
ties. as | 

















he courts, however, have not so categorically handled them. As a 
result, a true basis for forecasting rights can only be found in the cases 
dealing with land transactions; the contract constructions in other types of 
transactions have little weight. 





THE DEFAULTING VENDEE AND SPECIFIC 
PERFORMANCE 


A defaulting vendee does not have the right to specific performance re- 


gardless of the amount he has ‘paid « or expended. The early cases in n Illinois 
firmly established this principle. ¢ However, the fact that specific perform- 
ance will not be allowed does not leave forfeiture as the only alternative. 
There is no principle of law which requires the enforcement of an un- 
conscionable forfeiture based on the ground that the vendee is in default and 
consequently not entitled to specific performance. These early Illinois cases, 
which are often cited as disregarding equities and enforcing penalties, can 
perhaps better be explained by the fact that the vendees had not sufficiently 
emphasized their possible right to partial restitution but had argued their 





*See Note, 59 A. L. R. 203 (1929). 

* Corbin, The Right of a Defaulting Vendee to the Restitution of Installments Paid, 
40 Yate L. J. 1013 (1931) (comprehensive analysis). 

* Brink v. Steadman, 70 Ill. 241 (1873) (total price of $400.00; only a trifling portion 
was paid, but improvements of value between $600.00 and $1,000.00); Whitaker v. Rob- 
inson, 65 Ill. 411 (1872) (paid $600.00 out of a total of $800.00); Stow v. Russell, 36 Ill. 
18 (1864) ($400.00 paid and improvements alleged; purchase price about $7,200.00); 
Milnor v. Willard, 34 Ill. 38 (1864) (apparently all except $716.00 paid on a $4,000.00 
contract); Steele v. Biggs, 22 Ill. 643 (1859) ($5,000.00 paid and improvements made; 
= price $10,000.00); Chrisman v. Miller, 21 Ill. 226 (1859) ($200.00 of $600.00 


paid). 
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cases solely on the basis of specific performance. The oblique relation of 
these cases to the restitution problem leave them with little value as 
precedents. 


RETURN OF INSTALLMENTS PAID 


The foundation case arising in Illinois in which the vendee sued for 
a return of installments paid was Hansbrough v. Peck.* Relief was denied. 
The vendee had paid $10,000.00 to be applied on the purchase price, 
$28,000.00 in interest payments, and had expended $18,000.00 for improve- 
ments. The total purchase price was $93,000.00. The case, however, in- 
volved more than a blind enforcement of the literal terms of a forfeiture 
clause. Where a vendor stands ready to perform, the vendee of course is not 
entitled to a return of the payments. In this case the vendor had previously 
secured a decree for specific performance and that fact alone may explain 
the apparent harshness in result. The Court, however, did not rely solely on 
that fact, but also justified the result by finding: 








“The plaintiffs themselves had been in possession and enjoyment of 
the premises for a period exceeding that for which the interest on the 
purchase money had been paid, which at least must be regarded as an 
equivalent for the money thus paid.” ¢ 


If the Court found that irrespective of the validity of the forfeiture clause, 
a sufficient accounting had been had, there can be no quarrel with the result. 


The next case to arise was Wheeler v. Mather* where the contract 
called for three installments of $550.00, $550.00, and $762.00. The vendee 
had paid only part of the second installment and none of the last one. This 
contract did not contain an express forfeiture provision but did provide 
that in case of failure of the vendee to perform, the vendor should have a 
right to “declare the contract void and take immediate possession.” The 
Court did not return any money to the vendee, but took pains to indicate 
that the case was decided only after careful consideration of all the circum- 
stances, and that the salient facts were not the written contract terms, but 
the amount forfeited in relation to the total price, plus other equitable con- 
siderations. The language of the Court clearly limits the case to its facts: 


“We do not, however, hold, or mean to be understood as holding, 
that these rules cover the entire subject matter. There may be cases 
where a vendee, chargeable with a technical default under such con- 
tract might under particular circumstances be entitled to other relief, 
as in a case where he had paid a large portion of the purchase money, 
made valuable improvements upon the property, and his default was the 


55 Wall. 497 (U. S. 1866). 
*Id. at 508. 
756 Ill. 241 (1870). 
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result of fraud, accident, or mistake; or the vendor should attempt to 
exercise the power of forfeiture in a case not fairly within its scope; 
or unfairly and oppressively, with a view of taking an undue advantage 
of the vendee by a forfeiture of payments and improvements; and in all 
other cases falling with the principles by which courts of equity are 
governed, the vendee may resort to such court to restrain the act of 
the vendor, or if accomplished, to set it aside, and to have the equities 
of the parties arising from their relations adjusted according to the cir- 
cumstances of each case.” ® 


It should be noted that there is some mention of forfeiture in the cases 
even in the absence of a clause providing for it.® The justification for such 
action apparently is that the vendee has breached his contract and cannot 
thereby profit from his wrong. Restitution, however, is predicated on the 
theory that the vendor will be fully compensated for the breach of contract 
by way of a deduction of damages from the amount recovered by the 
vendee, and this obviates the superficial incongruity of allowing a vendee 
who is in default to recover a money judgment against the vendor. 


In the next case, Whitaker v. Robinson, *© $600.00 out of a total of 
$800.00 had been paid. The vendee, eight years after his default in the pay- 
ment of the last installment, sued for specific performance or a return of the 
purchase price. Laches alone was enough to preclude specific performance, 
and Wheeler v. Mather was used as authority to deny a return of the pay- 
ments made. While Wheeler v. Mather did not sanction a total forfeiture 
of so large a proportion of the purchase price, the eight year delay as an 
added factor probably justified the refusal of relief.** The subsequent cases 
have been decided upon the same flexible considerations. Bryson v. Craw- 
ford *? allowed a forfeiture of $300.00 on a total purchase price of $1,188.33. 
No analysis of the penalty characteristic of the forfeiture clause was made. 
The vendee did not attack it as a penalty, but attempted to place the vendor 
in default and thereby recover all of the purchase money paid. This ap- 
proach ignores the possibility of a partial recovery when the actual damages 
are less than the amounts paid. When there is a substantial disparity be- 
tween the actual damages and the amount forfeited, the vendee should 


present this theory of recovery, spe cifically and forcibly. 








* 56 Ill. 241, 251 (1870). 

*Baston v. Clifford, 68 Ill. 67 (1873); Wheeler v. Mather, 56 Ill. 241 (1870); Ryan 
v. Shoenberger, 224 Ill. App. 308 (Ist Dist. 1922); Brockhausen v. Bowes, 50 Ill. App. 98 
(ist Dist. 1892). 

#65 Ill. 411 (1872). 

“Brink v. Steadman, 70 Ill. 241 (1873) (eight year delay before suing); Milnor v. 
Willard, 34 Ill. 38 (1864) (four year delay in a case refusing specific performance). 
But cf. Brubaker v. Hatjimanolis, 404 Ill. 342, 88 N. E.2d 843 (1949). 

* 68 Ill. 362 (1873). 
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FORFEITURE OF IMPROVEMENTS PUT ON THE LAND 
BY THE DEFAULTING VENDEE 


The respective rights of the parties are often complicated by the pres- 
ence of valuable improvements on the land, placed there by the defaulting 
vendee. The early cases in Illinois, as yet not reversed, denied any recovery 
for their value. '* This was true regardless of the proportionate value of the 
improvements forfeited. Though the vendor should not be made to pay for 
improvements he himself would not have put upon the land, forfeiture does 
not inevitably follow. Some fairer plan should be devised and implemented 
Py a court of equity. Since the purchaser is usually in possession of the 








Pidicial sale could be decreed following a procedure similar to a mortgage 
foreclosure sale. This would fully protect the rights of both the vendor 
and vendee. In both the mortgage and installment contract situations, the 
land is being used as a security device. A mere distinction in the form of 
the transaction should not suffice to justify entirely different results. The) 
condition of the law in Illinois is such, however, that a vendee under a land | 
installment contract providing for forfeiture places the improvements upon| 
the land at his own risk. He acquires no greater rights than he had before 
the improvements were installed. The disregard of the harsh penalty char- 
acteristic of the forfeiture clause is most flagrant in this area. If improve- 
ments are contemplated, the vendee would do well to consider seriously the 
effects of the forfeiture clause when employing the installment contract to 
finance his purchase. 

















FORFEITURE OF EARNEST MONEY 


A stipulated amount often designated as earnest money can be validly 


agreed upon as liquidated damages. ** And in Beard v. Comstock, ** it was 

* Hansbrough v. Peck, 5 Wall. 497 (U. S. 1866) ($18,000.00 of improvements plus 
$38,000.00 of other expenditures on a total purchase price of $93,000.00); Peck v. Dyer, 
147 Ill. 592, 35 N. E. 479 (1893) ($11,000.00 worth of improvements were put on; title 
was to be conveyed at payment of $2,400.00); Brink v. Steadman, 70 Ill. 241 (1873) (im- 
provements of between $600.00 to $800.00 on a total purchase price of $400.00); Dean v. 
Lowey, 50 Ill. App. (1st Dist. 1893) (total price $15,000.00; $500.00 paid and $15,000.00 
worth of improvements put on). But cf. Strey v. Buehl, 265 Ill. App. 554 (1st Dist. 
1932). 

*3 WILLISTON AND THoMpPsoN, WILLISTON ON ContRAcTs § 791 (rev. ed. 1936). 

* Young y. Jordan, 183 Ill. 459, 56 N. E. 85 (1899) ($1,000.00 on an $11,000.00 con- 
tract); Harper v. Tidholm, 155 Ill. 370, 40 N. E. 575 (1895) (earnest money of $3,500.00 
on a $25,000.00 contract); Bucklem v. Hasterlick, 155 Ill. 423, 40 N. E. 561 (1895) 
($1,000.00 earnest money on a total price of $16,950.00); People ex rel. Nelson v. Union 
Bank of Chicago, 304 Ill. App. 254, 26 N. E.2d 178 (1st Dist. 1940); Beard v. Comstock, 
227 Ill. App. 132 (3d Dist. 1922); Chicago Real Estate Board v. Mullenbach, 184 Ill. App. 
437 (1st Dist. 1913); Wolf v. Lake, 178 Ill. App. 340 (1st Dist. 1913); Rowersock v. 
Beers, 82 Ill. App. 396 (1st Dist. 1898) (check depoosited as earnest money forfeited 
when jury found that damages were equal to the $200.00 earnest money); Nathan v. 
Rehkopf, 57 Ill. App. 212 (1st Dist. 1894); Davison v. Hill, 1 Ill. App. 70 (1st Dist. 
1877). 

* 227 Ill. App. 132 (3d Dist. 1922). 
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decided that if the initial payment of $1,000.00 was stipulated as liquidated 
damages, then the vendee could recover the second payment of $2,000.00. 
These cases offer a more difficult problem than that involved in the for- 
feiture of “all installments paid.” Here the amount is fixed, and only if it 
can be shown that the amount was set so high that it is in fact a penalty 
can the total loss of the payment be avoided. There are no cases in Illinois 
where this has been shown, but the same reasons which might prompt a 
court of equity to relieve against an excessive forfeiture of installments 
should in a proper fact situation justify intervention here. An unenforceable 
penalty may be rarer and harder to detect and to prove where the amount 
is fixed than where it becomes progressively greater, but the difficulty does 
not destroy the right nor the legal principle involved. An appellate court 
case, Hudson v. Shephard, *" reflecting the general hostility to forfeitures on 
the part of the courts, required proof that the down payment was intended 
as liquidated damages before allowing the vendor to retain the money. 
While the language of many cases would militate against the right to a re- 
turn of part of the earnest money, it is the actual facts of each case rather 
than the language used in deciding it that should be deemed of prime im- 
portance when considering the restitution rights of a particular vendee. 








DIRECT EXPRESS RELIEF AGAINST FORFEITURES 
IN EQUITY 


Although all of the cases contain a great deal of dicta concerning the 
beneficent presence of the equitable powers of the court, the actual cases 
directly giving relief and protection from forfeitures are few. To what 
extent subtle indirect relief is being administered through warped decisions 
favoring vendees will be considered later. 


In Witherstine v. Snyder,** the vendor sued to have the contract an- 
nulled and the forfeiture provision enforced. The total purchase price was 
$18,000.00, $10,000.00 to be paid down with 120 monthly payments there- 
after. The initial installment and five monthly payments were made, but 
due to a business depression, the vendee (a woman apparently supporting 
her husband and family) was unable to rent the premises and make the 
payments. The court reversed the decision below with directions to dis- 
miss for want of equity. The court asserted that it refused to allow an 
unconscionable forfeiture. Difficulty was encountered by the court in find- 
ing actual precedent for its action, but Springfield and N. E. Traction Co. v. 
Warrick ** contained langauge sufficiently broad to apparently include the 
fact situation arising in the Witherstine case. While the equitable principles 


"90 Ill. App. 626 (4th Dist. 1900). 
225 Ill. App. 189 (2d Dist. 1922). 
* 249 Ill. 470, 94 N. E. 933 (1911). 
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are no doubt the same, and the case comes squarely within the language con- 
tinually being used by the court, the Traction Co. case does represent a line 
of cases which have been approached from a different viewpoint. If the 
forfeiture can be held to arise through the breach of a condition subsequent 
in a deed, then the forfeiture is denied. Thus in Douglas v. Union Mutual 
Life Ins. Co., *° the Court pronounced that: 


“If the evidence here showed a grant upon condition subsequent, 
the present bills could not be maintained, for no rule is better settled 
than that a court of equity will not lend its aid to enforce a forfeiture 
because of a breach of a condition subsequent in a deed.” ** 


In that case, the property was conveyed to the University of Chicago. In 
a previous agreement the university had agreed to do certain acts after the 
conveyance which acts were never performed. Later cases followed the 
condition subsequent theory. In Springfield and N. E. Traction Co. v. War- 
rick, the plaintiff had conveyed land to a railroad which paid cash and 
covenanted to build a fence and other constructions within two years. The 
defendant railroad expended over $1,000,000.00 toward compliance with 
its coyenant but finished two months late. Though time was expressly made 
of the essence, an injunction against the enforcement of the forfeiture was 
allowed. Other cases in Illinois follow this same principle. ** It is to be noted 
that the Traction Co. case concerns a different phase of the forfeiture clause 
problem. In the Traction Co. case, the Court did not invalidate the for- 
feiture clause, but it merely extended the time within which performance 


could take place before forfeiture. This special relief is more freely given 
in equity. ** The increased instances of relief in this class of cases is under- 
standable since it is one thing to hold that a vendee will be given more time 
to perform, and another to allow him restitution of some of the payments 
when he is admittedly in default and has no desire or, as is more usually the 


case, has no capacity to perform. 

















Though these condition subsequent cases are not installment contract 
cases, they are instances where the inequity of harsh forfeitures under land 
contracts has been expressly recognized and relieved against by the equity 


© 127 Ill. 101, 20 N. E. 51 (1889). 

1 Id. at 116, 20 N. E. at 54. 

* Hooper v. Haas, 332 Ill. 561, 164 N. E. 23 (1928); Sanitary Dist. of Chicago v. 
Chicago Title and Trust Co., 278 Ill. 529, 116 N. E. 161 (1917); Dodsworth v. Dods- 
worth, 254 Ill. 49, 98 N. E. 279 (1912). 

* The cases generally require that the vendor be shown to have contributed to the 
delay: Kennedy v. Neil, 333 Ill. 629, 164 N. E. 194 (1929); Zempel v. Hughes, 235 Il. 
424, 85 N. E. 641 (1908); Kissack v. Bourke, 224 Ill. 352, 79 N. E. 619 (1906); Ebart v. 
Arends, 190 Ill. 221, 60 N. E. 211 (1901); but when the vendor cannot be charged with 
causing the delay the cases purport to be strict: Cobb v. Willrett, 313 Ill. 92, 144 N. E. 
834 (1924) (actually decided contract was rescinded and returned purchase —_ put- 
ting the shoe on the other foot); Verein Eiche v. Kronka, 225 Ill. 392, 99 N. E. 684 
(1912); Ditto v. Harding, 73 Ill. 117 (1874); Heckard v. Sayre, 34 Ill. 142 (1864). 
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court. If these principles are to be extended into the installment contract 
cases as was done in the Witherstine case, much will be achieved toward 
disintegrating that formalism in land contracts which is denounced by al- 
most all writers and students of the law. As is pointed out by Professor 
Ballantine, ** the distinction between condition subsequent and precedent 
is not founded upon sound legal principles; the relief that is given here of- 
fers a sound argument for relief generally. If equity can set aside an express 
time clause, there is nothing preventing it from administering more com- 
plete relief when necessary. 

In Strey v. Buehl*® a forcible entry and detainer suit was enjoined on 
the ground that valuable improvements had been made and that such facts 
were incapable of proof in a proceeding at law. Why the equity court 
should consider the value of the improvements is not discussed. Also, as 
is generally true in these cases, the vendee was asserting a waiver by the ven- 
dor of strict performance and the case is thereby weakened as a precedent. 


RELIEF FROM THE FORFEITURE CLAUSE OTHER THAN 
BY DECLARING IT A PENALTY 


“Strict doctrines of forfeiture inevitably produce loose doctrines of 
waiver.” *° While the foregoing statement is couched in axiomatic terms, 
the presence of loose doctrines of waiver remains incapable of objective 
proof. The digest reveals a wealth of cases where waiver, fraud, and mis- 
take are found in the vendor-purchaser relationship. Each case, however, 
is ultimately controlled by its facts and while one may suspect that the 
strictness of the forfeiture clause is tempered by a subtle warping of facts, *7 
no one case can be pointed to as a glaring example or as a controlling prec- 
edent. This method of adjusting the equities of the particular case has led 
to continuous litigation. This is true since the cases lead many lawyers to 
relax and not attach the proper significance to the forfeiture clause in draft- 
ing the contract. They feel that if a default should occur equity will relieve 
against a strict enforcement of the contract. If the default does occur the 
decisions apparently offer precedents upon which to try the case. Each 
attorney representing a particular vendee believes that his client’s forfeiture 
is the one equity abhors, or that the vendor has waived his rights, been op- 
pressive, fraudulent, or that the default was a mere mistake excusable in 
equity. The cases, however, offer a stern warning to those who would rely 


** Ballantine, Forfeiture for Breach of Contract, 5 Minn. L. Rev. 329 (1921). 

* 265 Ill. App. 554 (1st Dist. 1932). 

Pound, The Progress of the Law, 33 Harv. L. R. 929, 952 (1920). 

* “This is a contract, the validity of which courts of equity are bound to recognize; 
and although they incline against forfeitures, and will regard slight acts on the part of 
the party entitled to the forfeiture, as a waiver thereof .. .” Heckard v. Sayre, 34 Ill. 
142, 144 (1864) (actually no waiver was found in this case). 
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too heavily on the saving presence of equity. While some relief is being 
given, it is of an uncertain type that has countenanced many forfeitures. 
While rewriting a contract and discussing default at the time of closing 
may be inopportune, there is no reason for not eliminating the clause from 
the forms used. Then, in considering provisions for liquidated damages, a 
proper clause can be devised which will state the rights and liabilities of the 
parties in such terms will eliminate any unpredicability of enforcement. 


CONCLUSION 


The cases indicate that the forfeiture clause is neither entirely enforce- 
able according to its literal terms nor entirely unenforceable. If the propor- 
tionate amount actually forfeited is small, the fact that the terms of the 
clause would allow forfeiture of too great a proportion to be consonant 
with justice will not be considered. ** The forfeiture clause occupies an 
intermediate status between an unenforceable penalty and a valid liquidated 
damage clause. It is not to be enforced strictly according to its terms as is 
a valid liquidated damage clause, nor is it to be entirely disregarded as an 
unenforceable penalty. The existence of a right to restitution on the part of 
the defaulting vendee is speculative, but it is implicit in the language of the 
cases. It should be recognized and asserted by counsel. Ideally, the prob- 
lem can best be solved while the contract is in the drafting stage. 





ARTHUR BRANTMAN 


* Brown v. Jurczak, 397 Ill. 532, 74 N. E.2d 821 (1947) (speaks broadly about 
forfeitures, but only $2,000.00 on a $20,000.00 contract was forfeited and there were no 
other substantial equities); Lang v. Hendenberg, 277 Ill. 368, 115 N. E. 556 (1917) 
(where a forfeiture provision would have theoretically allowed $10,000.00 on $27,500.00 
contract to be forfeited, but in the actual case only $1,000.00 was forfeited); Pinckney 
v. Weaver, 216 Ill. 185, 74 N. E. 714 (1905) (speaks about intent being controlling, but 
only $300.00 out of a total of $6,715.00 was forfeited); See note, 6 A. L. R. 2d 1401 
(1950). But cf. Hoefeld et al. v. Sixty-Third and Halsted Realty Co., et al., 289 Ill. 
App. 305, 7 N. E.2d 402 (1st Dist. 1937). 








Legislative Note 


The Expanding Jurisdiction in Rem of the 
Courts of Equity in Illinois-Section 14 of 
the Illinois Civil Practice Act 


Section 14 of the Illinois Civil Practice Act, as recently amended, * per- 
mits the vendee under a contract for the sale of land located in Illinois to 
obtain a decree for specific performance against the vendor, although the 
vendor is not subject to personal service within the jurisdiction. In the 
language of the statute, service by publication is available in any action “af- 
fecting property or status within the jurisdiction of the court, including 
an action to obtain the specific performance, reformation, or rescission of 
a contract for the conveyance of land...” * This legislation has as its pur- 
pose the reversal of the established rule in Illinois that a suit for specific per- 
formance is an action in personam only, and, as such, requires personal 
service upon the defendant in order to confer jurisdiction upon the court. 
Its result is to align Illinois with the great majority of jurisdictions which 
permit an action for specific performance to be grounded upon constructive 
service. * 

Out of the development of the concurrent systems of law and equity 
in England, and the jealous struggle for power between the two, there arose 
the firmly established maxim of equity jurisprudence that, while law acts 
in rem, “equity acts only in personam.”* Doubt has been expressed by 
eminent authorities in the field that any such inherent limitation upon the 
powers of the court of equity existed, ® but it seems clear that the decree 


‘TInt. Rev. Srat., c. 110, § 138 (1949). 

*Prior to a 1949 amendment, the section contained a general authorization for 
constructive service i in “any civil action affecting property or status within the jurisdic- 
tion of the court .. .” No enumeration of particular actions, such as specific perform- 
ance, was included. 

*See Notes, 173 A. L. R. 985, 986 (1948), and 93 A. L. R. 621, 625 (1934), for col- 
lections of the American cases. See also Huston, THe ENFORCEMENT OF DECREES IN 
Equity 71-86 (1915); Pomeroy, Equity JurisprupeNce § § 135, 170, 428-431, 1317 (5th 
ed. 1941); Pound, The Progress of Law, 1918-1919—Equity, 33 Harv. L. Rev. 420, 423 
(1920); Cook, Powers of Courts of Equity, 15 Cor. L. Rev. 37, 106, 228 (1915); Walsh, 
Development in Equity of the Power to Act in Rem, 6 N. Y. U. L. Q. Rev. 1, 5 (1928); 
Leighton, Development of In Rem Powers of Courts of Equity, § Nat. B. J. 1 (1947); 
Storke, The Trend: Decrees in Rem Under the New Federal Rules, 13 Rocky Mr. L. 
Rev. 140 (1940); Comment, 32 Corn. L. Q. 103 (1946). 

‘Pomeroy, Equiry JurisprupeNce § § 428-431; BispHaM, PrincipLes or Equity § 47 
(10th ed. 1922); Pound, The Maxims of Equity, 34 Harv. L. Rev. 809 (1921). 

*See Walsh, svpra note 3, at 6. Cf. Garfein v. McInnis, 248 N. Y. 261, 162 N. E. 
73 (1928). 
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of the equity court inevitably assumed the form of a command to the de- 
fendant to perform those acts necessary to the proper adjustment of the 
rights between the parties. In the case of a bill for specific performance of 
a contract for the conveyance of land, the defendant would be ordered to 
execute the conveyances required to place legal title in the party entitled 
thereto. If the defendant refused to obey, the chancellor proceeded to 
punish him for contempt, or to use ‘other means of coercion, such as seques- 
tration, available to the equity court.* Influenced by the fact that some 
further act upon the defendant’s part was required to perfect the relief 
granted by the equity court, the courts came to regard actions in equity, 
such as specific performance, as directed fundamentally at the enforcement 
of the personal liability of the defendant. With the transplanting of the 
English system of equity jurisprudence to this country, a similar approach 
to the function of the equity court was encountered. However, with the 
increasing development of trade and commerce between the residents of 
the various states, a correlative to this in personam treatment of all actions 
in equity proved steadily more vexatious to courts and litigants alike. For 
it became settled law in the United States that if the sole purpose of an ac- 
tion were to fix and enforce the rights and obligations of a defendant, 
service by publication upon a non-resident defendant was insufficient to 
confer jurisdiction upon the court.” The limitations thus imposed upon the 
jurisdiction of a court of equity, it was discovered, often resulted in a com- 
plete denial of justice.* Consequently, courts and text writers began to 
re-examine the nature of certain of the actions in equity, with a view to ar- 
riving at a more serviceable concept of the powers of the equity court. 


A consideration of the action of specific performance, brought by a 
vendee, led to the conclusion that while the decree itself assumed the form 
of a command that the defendant vendor convey the land, the underlying 
purpose of the suit, as well as its eventual outcome, was to divest the title 
of the vendor to a physical res, the land in question. The court was thus, 
in reality, dealing with title to this res, and the action in substance was one 


* While it was accepted that equity could not transfer legal title by force of its 
decree, under the developed system of equity the plaintiff could sue out a writ of as- 
sistance, directing the sheriff to place the plaintiff in possession of the land in contro- 
versy. Any attempt to interfere with that possession would be met with injunctive 
relief. The bare legal title remaining in the defendant thus became a rather hollow 
thing. Procedure of this type led writers to comment that equity acted in rem in sub- 
stance, even before statutory authorization was conferred. See Cook, supra note 3, 
where it is pointed out that specific performance has always had this in rem aspect. 

*Hart v. Sansom, 110 U. S. 151, 3 Sup. Cr. 586 (1884); Pennoyer v. Neff, 95 
U. S. 714 (1877). 

* While the equity court in England was sometimes faced with the problem of 
compelling obedience to its decrees, a far graver situation presented itself in the various 
state courts of this country, since if the decree were to operate only in personam, the 
mere continued absence of the defendant from the state deprived the court of power to 
grant any relief. See Huston, op. cit. supra note 3, at 55. 
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in rem.° Recognition of the undesirability of the restrictions placed upon 
the equity court by the in personam theory in dealing with land located 
within the territorial jurisdiction of the court, led to the adoption in most 
states of legislation designed to remove these limitations. 


Since the primary weakness in the position of the court of equity re- 
sulted from its inability to enforce its decrees other than through the person 
of the defendant, legislation has been adopted in nearly every state pro- 
viding machinery for enforcement through procedure in rem in those 
actions which before the merger of law and equity under the codes were 
denominated proceedings in equity. The courts have thereby been given 
power to transfer title to land within their territorial jurisdiction without 
the concurrence of the defendant. *° Such statutes have been of two general 
types. One form provides that the decree will operate in itself to convey 
title. The other establishes the decree as the basis of a conveyance to be 
executed by an officer appointed by the court. A provision of this latter 
type has been in force in Illinois since 1827. ** 


Having established the power of the equity court to enforce its decrees 
by a procedure in rem, it remained only to authorize service by publication 
in all actions in rem. With the adoption of the codes of civil procedure in 
most of the states, and the resultant fusion of law and equity, this was ac- 
complished generally by a broad provision, applicable to actions formerly 
at law and formerly in equity alike, which authorized constructive service 
in any action affecting property or status within the state of the forum. 


Following the adoption of the above legislation, a majority of the states 
came to permit a suit for specific performance based on constructive service, 
where the land in question was located within the state. * If the suit were 
initiated by service by publication, the courts of these states treated it as 
directed entirely to an adjudication of the rights of the parties to the land, 
that is as purely in rem. No additional relief was available against the de- 
fendant, such as money damages, since to permit such relief would be to 


2 


*Cook, supra note 3. 

” Professor Huston’s treatise contains an appendix of the statutes in the various 
states. He indicates that only four states, South Carolina, Nevada, New Mexico, and 
New Hampshire lack such legislation. Huston, op. cit. supra note 3. Leighton, supra 
note 3, determined that Nevada and New Mexico had such statutes as early as 1915. 
South Carolina has seemingly reached a similar result by judicial legislation, Bush v. 
Aldrich, 110 S. C. 491, 96 S. E. 922 (1918). It may also be noted that in New Hamp- 
shire a suit in equity may be commenced by attachment, which is a method of acquiring 
jurisdiction not available in Illinois. The court of equity in New Hampshire also has 
broad powers of dealing with the attached property, and of execution upon other prop- 
erty. New Hamp. Rev. Laws, c. 371 (1942). 

"Iii. Rev. Laws, Chancery, § 30 (1827). The present Illinois statute is found in 
Section 46 of the Chancery Act, Inu. Rev. Stat., c. 22, § 46 (1949). 

See note 3 supra. 
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. inject an in personam element into the action, and thus to undermine the 


jurisdiction of the court. ' 


In a number of jurisdictions, however, including Illinois, the general 
authorization for constructive service was regarded as not embracing an 
action for specific performance, which was held to retain its character as 
purely in personam. This result in Illinois may be attributed to at least three 
factors. First, the historical theory.that equity could act only in personam 
acquired great force in this country through sheer repetition. Second, the 
fusion between law and equity in Illinois was less complete than in certain 
other jurisdictions, with a resultant tendency to continue the distinctions 
which had existed prior to the codes between those matters cognizable in 
equity and those requiring the relief of a court of law. And, third, there 
existed a respectable body of dicta in Illinois pointing to the in personam 
nature of an action for specific performance. 


In Cloud v. Greasley ** the Court considered an action for specific 
performance of a contract for the conveyance of lands in Arkansas. The 
Court indicated that it could decree specific performance, since all the 
parties were before the Court, but the bill was dismissed because the con- 
tract failed to satisfy the Statute of Frauds. The position of the Court that 
specific performance could be decreed was unquestionably sound. How- 
ever, the language of the opinion characterizing the action as solely in per- 
sonam was unnecessarily broad, and this language was adopted in later cases 
in which the defendant was not personally served. 


In Fowler v. Fowler and in Snell v. Hill*?* the Court considered ac- 
tions for specific performance in which the non-resident vendor was served 
by publication. In each case, however, the vendor had meanwhile trans- 
ferred the land to a third party residing in Illinois, and personally served. 
Since these transferees were held to have taken the land with notice, the 
Court had no difficulty ordering specific performance as against them. 
But the Court suggested in the Fowler case, and flatly stated in the Snell 
decision that the decree was ineffectual insofar as it attempted to order 
specific performance against the non-resident vendor. It is significant to 


*Pennoyer v. Neff, 95 U. S. 714 (1877); Boswell’s Lessee v. Otis, 9 How. 336 
(U. S. 1850). 

125 Ill. 313, 17 N. E. 826 (1888). 

* 204 Ill. 82, 68 N. E. 414 (1903). The statements of the court in the Fowler case 
regarding the purely in personam character of a suit for specific performance rely in 
part upon two early Illinois cases which dealt with problems of venue under the 
Chancery Act. Hayes v. O’Brien, 149 Ill. 403, 37 N. E. 73 (1894); Jackson v. Gibson, 
116 Ill. 294, 6 N. E. 205 (1886). Neither of these cases considered the question of 
jurisdiction over non-residents acquired through constructive service. 

263 Ill. 211, 105 N. E. 16 (1914). The court remarked in the Snell decision 
that it might treat the action as one to quiet title, which could be founded upon con- 
structive service, thus recognizing the essential similarity between such an action and a 
suit for specific performance when brought against a non-resident. 
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note that in none of the above cases was the Court concerned with any 
constitutional limitation upon the powers of the equity court. Rather the 
dicta in the decisions represented a repetition of the maxim regarding the 
in personam character of equity decrees, a maxim which acquired force by 
rote rather than analysis. 

The case of Thomas v. Pope *' involved a suit for specific performance 
of an alleged contract of sale arising out of a public auction. The Court, 
from an examination of the evidence, concluded that “The transaction fell 
far short of a contract to sell the farm...” A decree granting specific per- 
formance was therefore reversed. However, certain of the defendants were 
non-residents, served only by publication. As to them the Court added 
that the decree could not be effective, since it operated in personam. Al- 
though no constitutional question was presented in the Pope case, as re- 
gards any limitation upon the jurisdiction which might be conferred upon 
an equity court, the decision indicated that the Court did not consider the 
general authorization for constructive service then contained in the Practice 
Act as intended by the legislature to alter the nature of a suit for specific 
performance. This interpretation of the former language of Section 14 led 
to the recent amendment. 


The present language of Section 14 should remove all doubt as to the 
power of the courts in Illinois to proceed in rem when dealing with a suit 
for specific performance instituted by constructive service. A solution is 
thus afforded to an extremely unsatisfactory situation which formerly 
troubled members of the Illinois bar. In the typical case the vendor either 
resided or had gone outside of the state, or else the vendor had died leaving 
heirs who were not residents of Illinois. In either event, service by publica- 
tion was ineffective. And the alternative solutions to the action now per- 
mitted under Section 14 were far from satisfactory. The vendee might 
simply wait until the vendor entered the state, and then secure personal 
service upon him. Or an action at law for breach of contract might be 
commenced by an attachment of the land in Illinois. Or, finally, the vendee 
might go into the state of residence of the vendor, and secure personal 
service and a decree for specific performance there. The first two of these 
alternatives are obviously unsatisfactory. The third presents practical dif- 
ficulties. In the first place, while it would be within the jurisdiction of the 
courts of the sister state in which the vendor resides to decree specific 
performance, '* further steps would be necessary in Illinois to perfect title 
under such a decree. Moreover, while such a foreign decree would nor- 


7 380 Ill. 206, 43 N. E.2d 1004 (1942). 
“Such a decree may operate entirely in personam, and is thus within the scope 
of the traditional powers of equity. Massie v. Watts, 6 Cranch 148 (U.S. 1810); Cloud 
v. Greasley, 125 Ill. 313, 17 N. E. 826 (1888). The cases are collected in I Beate, Con- 
FLict OF Laws § 97.1 (1935). The decree, however, cannot affect title to foreign land, 
since to do so it would have to operate in rem. Watsu, Equity 70 (1930). 
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mally be recognized, the courts of Illinois may make the final determination 
of questions regarding land situated here, and the foreign decree might be 
subjected to further attack when sought to be enforced in this state. ? 
Finally, from the practical standpoint, the purchaser who seeks specific 
performance is often a person of limited means, to whom the expense of 
protracted litigation in another jurisdiction might prove prohibitive. 


To the contention occasionally advanced that it is unfair to compel the 
non-resident vendor to come to Illinois to defend an action for specific 
performance, this unfortunate position of the Illinois vendee offers a per- 
suasive answer. Particularly is this true when, as pointed out above, the 
courts of Illinois are the final arbiters of any questions regarding Illinois 
land. The attachment statute in Illinois °° has long permitted an action at 
law to be commenced against a non-resident by attachment of his property 
located in this state, although the cause of action may have no relationship 
to the property attached. The requirement that a contract vendor of lands 
located in this state submit to a final determination by the Illinois courts of 
rights under such a contract appears at least equally as reasonable as the cor- 
responding procedure under the attachment statute. 74 


In view of the reasonable character of the provisions contained in Sec- 
tion 14 as applied to the non-resident defendant served by publication, no 
serious doubt should exist as to the constitutional validity of the Section. 
Under the comparatively recent decisions of the United States Supreme 
Court, it is clear that Section 14 meets the requirement of the due process 
clause that service by publication be confined to those situations where 


* The decree of a foreign state is not entitled to full faith and credit as a final 
adjudication of title to Illinois land, although it will be determinative of rights as be- 
tween the parties personally before the foreign court. The possible intervention of 
the rights of third parties renders such a foreign decree far less satisfactory than a final 
decree rendered in the state in which the land is located. Fall v. Eastin, 215 U. S. 1, 
30 Sup. Ct. 3 (1909). In the situation where the defendant has gone to a foreign 
country, the plaintiff is even less likely to secure a final determination of his right to 
the land. See Lorenzon, Application of Full Faith and Credit Clause to Equitable De- 
crees for the Conveyance of Foreign Land, 34 Yate L. J. 591 (1925); Watsn, op. cit. 
supra note 18. 

Tut. Rev. Srat., c. 11 (1949). 

™ The suit for a specific performance by a vendee may also be compared with a 
suit in equity to remove a cloud on, or quiet title to real estate in Illinois. The object 
of each action is to establish title to a particular res located in Illinois, and each is, 
therefore, fundamentally an action in rem. Courts of equity in Illinois are expressly 
authorized to entertain quiet title suits. Int. Rev. Srar., c. 22, § 50 (1949). And Illi- 
nois has long recognized that such actions may be effective as against non-residents 
served by publication. Cloyd v. Trotter, 118 Ill. 391, 9 N. E. 507 (1886). See Bryan v. 
Kennet, 113 U.S. 179, 5 Sup Cr. 407 (1890); Note, 51 A. L. R. 754 (1927). 
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the defendant should fairly be compelled to enter the state and defend 
the action. 7? 


Moreover, when the essentially in rem character of the action is con- 
sidered, the procedure falls within the firmly established rule that the state 
in which land is located may deal with title to that land, even as against 
non-residents brought into court by constructive service. It is important 
that recognition be accorded to the intention of the legislature that a pro- 
ceeding falling within Section 14 is to be regarded as an action in rem 
primarily because of the language in the prior Illinois cases. As noted 
above, none of the Illinois cases considering the problem of specific per- 
formance actions against non-residents involved any constitutional question. 
In the case of Bank of Edwardsville v. Raffaelle,** however, the constitu- 
tional validity of Section 14 was attacked. In that case an action had been 
instituted to revive a judgment. Under the provisions of Section 14, service 
was had through publication. It was objected that the court had not ac- 
quired jurisdiction to entertain the action. The Illinois Supreme Court very 
properly held that the action was in the nature of an action in rem, and that 
the Section was constitutional. However, by way of something added, the 
Court intimated that a contrary result would follow should the proceeding 
be in personam. The present language of Section 14 is clearly intended to 
provide for procedure in rem in specific performance suits. That it is 
within the power of the legislature to alter the nature of the action in this 
manner is clearly established. 

In Pennoyer v. Neff,** a decision often cited for the broad general 
proposition that service by publication is ineffective where the judgment is 
in personam, the United States Supreme Court recognized that certain 
classes of cases are proper subjects for state action based upon constructive 
service. Foremost among these are those involving land within the state. 
The Supreme Court stated, “Every State possesses exclusive jurisdiction and 
sovereignty over persons and property within its jurisdiction. As a con- 
sequence, every State has the power . . . to regulate the manner and con- 
ditions upon which property situated within such territory, both personal 
and real, may be acquired, enjoyed, and transferred. . . Substituted service 


* “Historically the jurisdiction of courts to render judgment in personam is 
grounded on their de facto power over the defendant’s person. Hence his presence with- 
in the territorial jurisdiction of a court was prerequisite to its rendition of a judgment 
personally binding him. Pennoyer v. Neff, 95 U. S. 714, 733. But now that the capias 
ad respondendum has given way to personal service or summons or other form of 
notice, due process requires only that in order to subject a defendant to a judgment in 
personam, if he be not present within the territory of the forum, he must have certain 
minimum contacts with it such that the maintenance of the suit does not offend ‘tradi- 
tional notions of fair play and substantial justice.’ Milliken v. Meyer, 311 U. S. 457, 
463.” Mr. Justice Stone, in International Shoe Co. v. State of Washington, 326 U. S. 
310, 66 Sup. Cr. 154 (1945). 

* 381 Ill. 486, 45 N. F.2d 651 (1942). 

*95 U.S. 714 (1877). 
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‘ 


by publication . . . may be sufficient to inform parties of the object of 
proceedings taken where property is once brought under the control of the 
court. . . Such service may also be sufficient in cases where the object of the 
action is to reach and dispose of property in the State, by enforcing a con- 
tract or lien respecting the same ...” On the basis of the Pennoyer case, 
and other decisions of the United States Supreme Court cited in that 
opinion, there remains no doubt as to the power of the legislature to estab- 
lish the type of im rem procedure contemplated by Section 14. * 


In the foregoing discussion of the recent amendment to Section 14, 
attention has been focused upon problems arising when the specific per- 
formance of a contract for the sale of lands in Illinois is sought. However, 
equally acute problems might arise when the Illinois purchaser requires the 
action of a court to effect the rescission or reformation of such a contract. 
Those considerations supporting the in rem procedure authorized by Sec- 
tion 14 in an action for specific performance apply with equal force in these 
related situations. 


It is submitted that Section 14 of the Illinois Civil Practice Act is sound 
both in policy and in principle. The increased jurisdiction to entertain 
actions founded upon constructive service, and to enforce their decrees by 
procedure in rem, which the Section confers upon the courts of this state, 
should afford a valuable aid to members of the bar in Illinois. 


Wes.ey G. HAL 


>In Boswell’s Lessee v. Otis, 9 How. 336 (U. S. 1850), a decision cited with - 
proval in the Pennoyer case, the Supreme Court considered an action for specific 
performance founded upon constructive service. The state court which entertained 
the suit went on to give additional relief, and as to that part of the sagen the Court 
reversed the decree, but the decision went on to point out, “A bill for specific perform- 
ance of a contract to convey real estate is not strictly a proceeding in rem in ordinary 
cases; but where such procedure is authorized by statute, on publication, without per- 
sonal service of process, it is substantially of that character.” (Emphasis added.) 
See also Arndt v. Griggs, 134 U. S. 316, 10 Sup. Cr. 557 (1890). In that case the 
Supreme Court considered the validity of a suit to quiet title, based on constructive 
service, a proceeding which, as already indicated, is substantially similar in character to 
a specific performance action based on constructive service. The Court upheld the 
proceedings below, and stated, “The question is not what a court of equity ... in 
absence of statute, might do, but it is, what jurisdiction has a state over titles to real 
estate within its limits, and what jurisdiction may it give by statute to its own courts, to 
determine the validity and extent of the claims of non-residents to such real estate. . . 
It (the state) cannot bring the person of a non-resident within its limits . . . but it may 
determine the extent of his title to real estate within its limits; and for purpose of that 
determination may provide any reasonable methods of imparting notice.” 














Case Comments 


ADMINISTRATIVE LAW—Compliance Reports—The New Found 
Power of Inquisition (United States). 


In 1943, the Court of Appeals for the Seventh Circuit entered a decree 
which affirmed, with modifications, an order issued by the Federal Trade 
Commission ordering the respondents to cease and desist from certain trade 
practices. The decree directed that compliance reports be filed with the 
Commission within ninety days, but the court reserved jurisdiction to enter 
any further orders necessary to compel compliance with the decree. How- 
ever, the Commission retained the power either to initiate contempt pro- 
ceedings or to prosecute to recover civil penalties for violations of the 
decree.* The compliance reports were then filed and accepted, and the 
matter there rested until 1947, when the Commission, without application 
to the court, ordered additional reports to show continued compliance. The 
demanded reports were to show in detail the manner in which the re- 
spondents had been complying and were to contain a complete statement 
of “prices, terms, and conditions of sale of salt, together with books or com- 
pilations of freight rates used in calculating delivered prices, price lists, and 
price announcements” used since January 1, 1944. The respondents failed 
to report, whereupon the Commission gave them notice of default. The 
Commission then filed a complaint in the district court, asking for a manda- 
tory injunction commanding the respondents to file the reports. The court 
dismissed the complaints, and the court of appeals affirmed. On appeal, 
held: Judgment reversed. The order was within the powers of the Commis- 
sion, and it did not interfere with the jurisdiction of the court of appeals. 
United States v. Morton Salt Co., 338 U. S. 632, 70 Sup. Ct. 357 (1950). 


The respondents challenged the power of the Commission to issue the 
order upon four grounds.* The rejection of at least two of these con- 
tentions by an unanimous Court seems to indicate that the inquisitorial power 
of administrative agencies has been extended considerably. 


?Salt Producers Association v. Federal Trade Commission, 134 F.2d 354 (C. C. A. 
7th 1943). 

*Section 5(1) of the Federal Trade Commission Act provides that civil penalties 
accrue for all violations of a final cease and desist order, “and may be recovered in an 
action brought by the United States.” 52 Srar. 114 (1938), 15 U.S. C. § 45(1) (1941). 

*In addition to those contentions mentioned in the body of the comment, the re- 
spondents contended that the Commission’s Rule XXVI—the rule which provides for 
compliance reports—is ultra vires and violates the Federal Administrative Procedure 
Act, and that the Commission has no statutory authority to require compliance reports. 
The Court held that compliance reports were special reports within the terms of Sec- 
tion 6 of the Act. Thus the Commission had statutory authority to require compliance 
reports and to promulgate Rule XXVI. 
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The first contention of the respondents was that the order violated their 
rights under the Fourth and Fifth Amendments. In support of this conten- 
tion, the respondents argued that the Commission was engaged in a “fishing 
expedition” in an attempt to turn up evidence of guilt. “Fishing expedi- 
tion” was an expression popularized by Mr. Justice Holmes in the case of 
Federal Trade Commission v. American Tobacco Co.,* in which he said: 
“Anyone who respects the spirit as well as the letter of the Fourth Amend- 
ment would be loath to believe that Congress intended to authorize one of 
its subordinate agencies to sweep all our traditions into the fire, and to direct 
fishing expeditions into private papers on the possibility that they may dis- 
close evidence of crime.” * As a result of Holmes’ admonition, the courts 
were reluctant for years to enforce compulsory process by an administrative 
agency unless the agency was investigating under a complaint which 
charged a specific violation of the law.* However, the temper of the times 
changed, and the courts took a more receptive attitude toward the admin- 
istrative function. They allowed administrative agencies to conduct “fishing 
expeditions,” but in doing so, the courts neither expressly sanctioned the 
opinion of the American Tobacco case nor did they expressly overrule it. 
Rather, they disregarded it. * 


In the instant case, the Court cities the American Tobacco case as 
authority, but nevertheless it goes further than had any prior decision in 
abrogating the doctrine of that case. The respondents contended, in addi- 
tion to their contentions on constitutional grounds, that issuance of the 
order by the Commission was an invasion of the jurisdiction of the court of 
appeals. * In order to answer this contention, the Court assumed that the 
Commission was engaged in a “fishing expedition.” The argument of the 
Court then follows that inasmuch as the judiciary has no power to engage 


* 264 U. S. 298, 44 Sup. Cr. 336 (1924). 
*Id. at 305, 44 Sup. Cr. at 337. 

* See, e.g., Jones v. Securities & Exchange Commission, 298 U. S. 1, 56 Sup. Cr. 654 
(1936); Federal Trade Commission v. Baltimore Grain Co., 267 U. S. 586, 45 Sup. Ct. 
461 (1925); Federal Trade Commission v. Smith, 34 F.2d 323 (S. D. N. Y. 1929); Cudahy 
Packing Co. v. United States, 15 F.2d 133 (C. C. A. 7th 1926). 

"See, e.g., Oklahoma Press Publishing Co. v. Walling, 327 U. S. 186, 66 Sup. Cr. 
494 (1946); Securities & Exchange Commission v. Vacuum Can Co., 157 F.2d 530 (C. C. 
A. 7th 1946); United States v. Cream Products Distributing Co., 156 F.2d 732 (C. C. A. 
7th 1946); Smith v. Porter, 158 F.2d 372 (C. C. A. 9th 1946). Other cases have held 
that the American Tobacco doctrine was not applicable if the investigated business was 
affected by the public interest, or if the records of the business were of a “quasi-public” 
nature. See, e.g., Bowles v. Insel, 148 F.2d 91 (C. C. A. 3d 1945) (the business records 
were quasi-public); Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (C. C. A. 7th 1933), 
cert. denied, 290 U. S. 654 (1933) (business affected by the public interest). 

* This contention was based on the fact that the court of appeals had reserved 
jurisdiction to enter any further orders to enforce compliance. In addition, the FTC 
Act provides: “The jurisdiction of the circuit court of appeals to affirm, enforce, 
modify, or set aside orders of the Commission shall be exclusive.” 52 Srat. 113 (1938), 
15 U.S. C. § 45(d) (1941). 
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in a “fishing expedition,” the power must rest somewhere, and so of neces- 
sity it rests with the Commission. Thus the Court not only holds that 
“fishing expeditions” are permissible, but they also hold that the Commission, 
and not the court of appeals, has jurisdiction because the order is in the 
nature of a “fishing expedition.” 


The Court answered the respondents’ constitutional contentions by re- 
peating the doctrine of Oklahoma Press Publishing Co. v. Walling.® In that 
case the Court held that for a subpoena duces tecum, it was sufficient if the 
information demanded was specific and reasonably relevant. However, in 
the principal case, the Court did not stop with a repetition of this liberal 
doctrine. In an attempt to strengthen the argument that the Commission 
had the power to issue the order, the Court, per Mr. Justice Jackson, said: 


“The only power that is involved here is the power to get informa- 
tion from those who best can give it and who are most interested in not 
doing so. Because judicial power is reluctant if not unable to summon 
evidence until it is shown tc be relevant to issues in litigation, it does not 
follow that an administrative agency charged with seeing that the laws 
are enforced may not have and exercise powers of original inquiry. 
It has a power of inquisition, if one wishes to call it that, which is not 
derived from the judicial function. It is more analogous to the Grand 


| er aie 


Thus the Court is in effect saying that although judicial process must show 
relevancy in order to be enforceable, the requirement of relevancy does not 
attach to the administrative process. The fact that the Court called this an 
inquisitorial power, and likened it to grand jury proceedings, connotes that 
relevancy is immaterial." In another portion of the opinion, Mr. Justice 
Jackson notes: “Even if one were to regard the request for information in 
this case as caused by nothing more than official curiosity, nevertheless law- 
enforcing agencies have a legitimate right to satisfy themselves that cor- 
porate behavior is consistent with the law and the public interest.” ** It is 
difficult to imagine a subpoena or order which would not be relevant to an 
investigation based solely on official curiosity. 


Even if the Court did not intend to extend the doctrine of the Okla- 
homa Press Publishing Co. case as drastically as the dictum would seem to 
indicate, the express holding does extend the doctrine somewhat. The Court 
holds that although the order must be within the limits of definiteness and 
relevancy, the order in this case will be upheld unless it appears on the 
face of the order that “these limits are transgressed.” Thus the respondents, 


* 327 U. S. 186, 66 Sup. Ct. 494 (1946). 

338 U.S. 632, 642, 70 Sup. Cr. 357, 364 (1950). 

“In many jurisdictions, grand juries may initiate roving inquiries without probable 
cause. See Dession & Cohen, The Inquisitorial Functions of Grand Juries, 41 YaLe 
L. J. 687 (1932). 
* 338 U. S. 632, 652, 70 Sup. Cr. 357, 369 (1950). 
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by contending that the Commission had no jurisdiction to issue the order, 
have waived in effect the contention that the scope of the order was too 
broad. Although the Court admits that “there are limits to what, in the 
name of reports, the Commission may demand,” they make no attempt to 
define those limits. On the basis of this opinion, it would take a prophet and 
not a lawyer, to determine whether in any particular case a subpoena or 
order had transgressed the limits. 


It is important to note that the Court has referred to, and has upheld, 
the old doctrines regarding “fishing expeditions” and relevancy when dis- 
cussing the constitutional power of the Commission to conduct the investi- 
gation. They have extended the old doctrines only in answer to the argu- 
ment that the Commission lacked jurisdiction to issue the order for 
compliance reports. In this regard, the extension of the doctrines was only 
dictum; it was merely the method by which the Court strengthened their 
position. Whether in future cases the Court will abide by the dictum in 
the instant case is conjectural. But this case does indicate that the Court 
is willing to uphold very broad investigative powers in administrative agen- 
cies—even to the point of granting the agency these powers by judicial 
legislation. ** 

Burton R. RissMAN 


BANKRUPTCY—Non-spendthrift Trust Funds Unavailable to Creditors 
Prior to Bankruptcy Become Available in Bankruptcy. (Federal) 


In 1935 the father and mother of George R. Joslyn created in good 
faith ? and of their own property a trust for their four children. George, as 
one of the children, was to receive one quarter of the income for his life. 
He had no interest in the trust corpus. In 1936 George was discharged as 
a bankrupt, but he failed to schedule his interest in this trust. Then in 1946 
a creditor obtained the reopening of the bankruptcy because of failure to 


“ The procedures under Section 6 of the FTC Act are applicable only to corpora- 
tions. Nevertheless, the Court finds that special reports under Section 6 may be such 
reports as show compliance with a cease and desist order issued under Section 5. Yet 
Section 5 is applicable to individuals and partnerships as well as to corporations. It 
seems unlikely that Congress had expected corporations to recalcitrate more than in- 
dividuals who had been found guilty of unfair trade practices, and thus it is just as 
unlikely that they would provide a method for obtaining compliance reports from 
corporations which would be inapplicable to individuals. Cf. Handler, The Con- 
stitutionality of Investigations by the Federal Trade Commission, 28 Cor. L. Rev. 708 
(1928). 

‘The court assumes that the trust was created in good faith and states that the 
issue should be raised by answer and not by motion to dismiss. 179 F.2d 70, 76 (C. C. A. 
7th 1949). 
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schedule assets.* The trust was added to the schedule by an amendment, 
and a plenary action was brought by the trustee in bankruptcy against the 
trustee of the trust * to obtain an accounting, a decree for the amount due 
the bankruptcy trustee, and an injunction restraining the equity trustee 
from paying any income to George. In a separate action the trustee in 
bankruptcy seeks to restrain the depositary bank from paying George any 
part of corpus or income from it. The lower courts dismissed: both com- 
plaints. * On consolidated appeal, held: Reversed. Even though this trust 
cannot be reached by creditors before bankruptcy because of Illinois law, it 
is still voluntarily alienable under Illinois law. Therefore, it passes to the 
trustee in bankruptcy for the benefit of creditors. Young v. Handwork 
(two cases), 179 F.2d 70 (C. C. A. 7th 1949). 


What is the nature of this trust and what are creditors’ rights to it prior 
to bankruptcy? It is a trust created in good faith by some person other than 
the beneficiary. There are no express restraints upon alienation in the trust 
itself so that by its terms it is not spendthrift. The beneficiary may volun- 
tarily transfer his interest,* and, in the absence of statutes, creditors may 
satisfy claims from it by using the proper procedural methods. ° 


* Appeals on this matter, In re Joslyn’s Estate, 171 F.2d 159 (C. C. A. 7th 1948). 
It seems that there has been a great deal of litigation in the Joslyn family in the last 
few years. Besides the bankruptcy suit, there has been a foreclosure of a trust deed 
by George’s father against George: Joslyn v. Joslyn, 386 Ill. 387, 54 N. E.2d 475 (1944); 
318 Ill. App. 643, 48 N. E.2d 445 (2d Dist. 1943); 380 Ill. 181, 43 N. E.2d 982 (1942). 
Also George and his wife got a divorce. Joslyn v. Joslyn, 337 Ill. App. 443, 86 N. E.2d 
367 (Ist Dist. 1949); 315 Ill. App. 160, 42 N. E.2d 875 (ist Dist. 1942). All three of 
these suits seem to have some bearing on each other as is shown by the opinions in 
the first appeal in the bankruptcy suit and in the last appeal in the divorce suit. In 
the latter opinion it appears that an attorney engaged by Soma and later by his wife 
is deeply enmeshed in the mess. After a detailed statement of the history of the cases, 
the court finds the attorney guilty of flagrant abuses of court processes. There are 
indications in this opinion that the reopening of bankruptcy was not in good faith. At 
least it is evident from reading some of the opinions that the trial judges were very 
unfriendly to the proceedings. These facts may help explain the rulings of the trial 
courts in the present case. 

*A trustee is considered to hold adversely to the beneficiary for the purposes of 
bankruptcy and therefore a plenary action is required to get the present possession of 
the legal interest into the bankruptcy trustee. 2 Cottier on Bankruptcy {] 23.06 n. 24 
(14th ed. 1940) and 1944 and 1949 Cum. Supp. thereto. Federal jurisdiction in this 
case is based on consent and possibly diversity also. 179 F.2d 70, 73 (C. C. A. 7th 
1949). 

“Young v. First National Bank of Chicago, 85 F. Supp. 68 (N. D. Ill. 1949); Young 
v. Handwork, unreported case no. 46-C-2082 (N. D. Ill. 1949). 


* Merchant's Loan and Trust Co. v. Patterson, 308 Ill. 519, 139 N. E. 912 (1923). 
* RESTATEMENT. Trusts § 147 (1935). 
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But when a creditor seeks to satisfy a judgment from the trust he finds 
himself confronted with the Creditor’s Bill Section of the Illinois Chancery 
Act.* This statute provides for a creditor’s bill except where a trust has in 
good faith been created by a person other than the debtor-beneficiary. 
That is the type of trust involved in this case. 

The Illinois decisions have interpreted this statute to defeat the claims 
of creditors, but to allow the beneficiary to voluntarily transfer his interest 
in the trust.* A creditor’s bill will not lie against such a trust, ® nor can the 
creditor garnishee the trustee for the income from the trust, *° nor can it be 
reached by an attachment proceeding. ** However, if the beneficiary trans- 
fers his interest to a creditor as security, the creditor’s rights are valid. 
The statute does not prevent a creditor’s bill from being used to reach trusts 
created by the debtor for himself ** nor does it protect legal interests after 
the trust has terminated.** The statute does not defeat creditors of a 


“Inu. Rev. Stat., c 22, § 49 (1949): “Whenever an execution shall have been issued 
against the property of a defendant, on a judgment at law or in equity, and shall have 
been returned unsatisfied, in whole or in part, the party suing out such execution may 
file a complaint against such defendant, and any other person, to compel the discovery 
of any property or thing in action, belonging to the defendant, and of any property, 
money, or thing in action due to him, or held in trust for him, and to prevent the 
transfer of any such property, money or thing in action, or the payment or delivery 
thereof to the defendant, except when such trust has, in good faith, been created by or 
the fund so held in trust bas proceeded from some person other than the defendant 
himself.” (Emphasis supplied). 

8 CaREY AND SCHUYLER, ILLINOIS Law or Future Interests § 432 (1941), and 1947 
Supp. thereto. 

*Non-spendthrift trusts: Potter v. Couch, 141 U. S. 296, 11 Sup. Cr. 1005 (1891); 
Binns v. La Forge, 191 Ill. 598, 61 N. E. 382 (1901). Spendthrift trusts: Spindle v. 
Shreve, 111 U. S. 542, 4 Sup. Cr. 522 (1884); Congress Hotel Co. v. Martin, 312 Ill. 
318, 143 N. E. 838 (1924); Steib v. Whitehead, 111 Ill. 247 (1884). 

* Baumgarden v. R. F. C., 131 F.2d 741 (C. C. A. 7th 1942); approved in Dunham v. 
Kauffman, 385 Ill. 79, 52 N. E.2d 143 (1944) and in Hummel v. Cardwell, 390 Ill. 526, 
62 N. E.2d 433 1945). Later attempt to garnish the same trust in state courts de- 
feated: Baumgarden for use of R. F. C. v. American National Bank and Trust Co., 322 
Ill. App. 135, $4 N. E.2d 86 (1st Dist. 1944). 

“Dunham v. Kauffman, 385 Ill. 79, 52 N. E.2d 143 (1944). This case presents an 
attempt to gain jurisdiction over a non-resident debtor for an equitable cause of action 
by attachment of an equitable interest. The Supreme Court held the attempted at- 
tachment ineffective to give the lower court jurisdiction. The authority of the case is 
weakened because the Court based the decision on two grounds: “. . . we believe there 
is a lack of specific statutory authority for the issuance of an attachment in aid of a 
purely equitable suit prior to judgment, and that section 49 of the Chancery Act pro- 
hibits the tying up of trust funds under the circumstances . . . in this case.” Id. at 86, 
52 N.E.2d at 146. Both grounds are questioned in 38 Inu. L. Rev. 408 (1944). The first 
ground only is discussed and criticized in 22 Cut-Kent L. Rev. 80 (1943). The ques- 
tion of attachment of an equitable interest to gain jurisdiction of a non-resident debtor 
in a Jegal action is left open as is the question of using attachment to aid in the satisfac- 
tion of a judgment. 

* Binns v. La Forge, 191 Ill. 598, 61 N. E. 382 (1901). 

* ReQua v. Graham, 187 Ill. 67, 58 N. E. 357 (1900). 

* Moll v. Gardner, 214 Ill. 248, 73 N. E. 442 (1905). 
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beneficiary when the trust is “created by operation of law” as when a will 
provided that the executor should sell all property, both real and personal, 
and divide the proceeds among the beneficiaries. ** The statute is said to 
create a “rule of property” ** but not an exemption. "7 

How does bankruptcy affect this situation? Should the interest of the 
bankrupt beneficiary pass to the trustee in bankruptcy? The Bankruptcy 
Act states that the trustee shall be vested with the title to all non-exempt 
property which (1) the bankrupt could have transferred or (2) which 
could have been levied upon and seized under judicial process. ’* It is clear 
that both types of property pass to the trustee. ’° The power of Congress to 
provide for bankruptcy is supreme. *° But when Congress has referred to 
local law, state law becomes important. ** What is “property” generally 
is determined by state law, but on occasion the United States Supreme Court 
has declined to follow state law.?? Whether or not property is “trans- 
ferrable” by the bankrupt is similarly determined. ** Exemptions are ex- 
pressly stated to be determined by both federal and state law, ** although 
the bankruptcy court is to decide all claims to exemptions. ** 

Since the beneficiary could have transferred his interest in the trust, it 
seems clear that it passes to the bankruptcy trustee—even though before 
bankruptcy the creditors could not levy upon this interest. The trust is 
covered clearly by the first provision as to the type of property which is to 
vest in the trustee in bankruptcy. 

In reaching a contrary result the lower courts relied on an Illinois de- 
cision, Hummel v. Cardwell.?® In that case the Court reasoned that the 


* Knight v. Gregory, 389 Ill. 554, 60 N. E.2d 399 (1945). 

“ Spindle v. Shreve, 111 U. S. 542, 4 Sup. Cr. 522 (1884); Hummel v. Cardwell, 390 
Ill. 526, 62 N. E.2d 433 (1945); Steib v. Whitehead, 111 Ill. 247 (1884). 

"Knight v. Gregory, 389 Ill. 554, 60 N. E.2d 399 (1945). 

* 52 Srat. 879 (1938); 11 U. S. C. § 110 (1946); Bankruptcy Act § 70: “a. The 
trustee of the estate of a bankrupt and his successor or successors, if any upon his or 
their appointment and qualification, shall in turn be vested by operation of law with the 
title of the bankrupt as of the date of the filing of the petition in bankruptcy or of the 
original petition proposing an arrangement or plan under this Act, except insofar as 
it is to property which is held to be exempt, to all . . . (5) property, including rights 
of action, which prior to the filing of the petition he could by any means have trans- 
ferred or which might have been levied upon and sold under judicial process against 
him, or otherwise seized, impounded, or sequestered .. .” (Emphasis supplied). 

* 4 CoLLieR ON BanKruptrcy {] 70.04. 

*U. S. Const. Art. I, § 8: “The Congress shall have Power . . . To establish . . 
uniform Laws on the subject of Bankruptcies throughout the United States; . . .”; 
Marine Harbor Properties, Inc. v. Manufacturers Trust Co., 317 U. S. 78, 63 Sup. Ct. 
93 (1942); Kalb v. Feuerstein, 308 U. S. 433, 60 Sup. Cr. 343 (1940); Wright v. Union 
Central Life Insurance Co., 304 U. S. 502, 58 Sup. Cr. 1025 (1938). 

*2 CoLiierR ON Bankruptcy J 70.06. 

*Board of Trade of City of Chicago v. Johnson, 264 U. S. 1, 44 Sup. Ct. 232 
(1924); Page v. Edmunds, 187 U. S. 596, 23 Sup. Cr. 200 (1903). 

3 In re Landis, 41 F.2d 700 (C. C. A. 7th 1930). 

* $2 Srat. 847 (1938); 11 U.S. C. § 24 (1946); Bankruptcy Act § 6. 

* §2 Srat. 842 (1938); 11 U. S.C. § 11 (1946); Bankruptcy Acr § 2 (11). 

* 390 Ill. 526, 62 N. E.2d 433 (1945). 
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transfer of title section of the Bankruptcy Act was limited by a paragraph 
of that section which is known as the “strong arm clause.” ** It provides 
among other things that the trustee shall have the rights and remedies of a 
lien holder or an execution creditor. This clause is intended to give the 
trustee power to set aside fraudulent conveyances and unperfected transfers. 
It is intended to give the trustee additional property and is not intended as a 
limit on the property which passes to him. ** The reasoning of the Illinois 
court on this point is manifestly untenable. *° 


In Hummel v. Cardwell the Illinois Court said that the Creditor’s Bill 
Section of the Chancery Act created a rule of property. That may be true, 
although it seems that it is really a matter of procedure. Even as a rule of 
property, it does not prevent the property from passing to the trustee for 
two reasons: first, the federal courts are not required to follow state law; 
and second, the beneficial interest in the trust is voluntarily alienable under 
Illinois law even if it is not subject to creditors. Both of these points have 
been discussed in the foregoing paragraphs. If this statute were construed 
as creating an exemption, then the federal courts would be bound to follow 
state law because of the express provisions of the Bankruptcy Act.*° The 
Illinois Court has held that the statute is mot an exemption statute. ** 


The strange result of these cases * is that if there is diversity of citizen- 
ship the case may be brought in the federal courts and Young v. Handwork 
is the law. Also this may be done if the defendant consents to plenary ac- 


"52 Srat. 879 (1938); 11 U.S. C. § 110 (1946); Bankruptcy Acr § 70: “(c) The 
trustee may have the benefit of all defenses available to the bankrupt as against third 
persons, including statutes of limitation, statutes of frauds, usury, and other personal 
defenses; and a waiver of any such defense by the bankrupt after bankruptcy shall 
not bind the trustee. The trustee, as to all property in the possession or under the con- 
trol of the bankrupt at the date of bankruptcy or otherwise coming in to the posses- 
sion of the bankruptcy court, shall be deemed vested as of the date of bankruptcy with 
all the rights, remedies, and powers of a creditor then holding a lien thereon by legal or 
equitable proceedings, whether or not such creditor actually exists; and, as to all other 
property, the trustee shall be deemed vested as of the date of bankruptcy with all the 
rights, remedies, and powers of a judgment creditor then holding an execution duly 
returned unsatisfied, whether or not such a creditor actually exists.” This section was 
amended in 1950. Probably this amendment does not change the meaning of Sec. 
70 (c), but makes its meaning for some purposes more clear and for other purposes 
more obscure. The amendement was made in connection with amendments to the pref- 
erences section. 1950 U. S. Cope Coneressionat Service 184 (text) and 263 (legislative 
history). 

4 CoLLieR ON Bankruptcy J 70.01, 70.49. 

* Hodam v. Jerdan, 82 F. Supp. 183 (E. D. Ill. 1949). 

° 52 Srat. 842, 7 (1938); 11 U. S.C. § § 11 (11), 24 (1946); Bankruptcy Acr § 2 
(11), 6. 

"Knight v. Gregory, 389 Ill. 554, 60 N. E.2d 399 (1945). 

® There seems to be a similar conflict as to whether or not a contingent remainder 
passes to the trustee in bankruptcy. In re Landis, 41 F.2d 700 (C. C. A. 7th 1930); John- 
son v. Herrin, 383 Ill. 598, 50 N. E.2d 720 (1943); Spengler v. Kuhn, 212 Ill. 186, 72 
N. E. 214 (1904). 
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tion in the federal courts. ** The creditors will get the benefit of the trust. 
But if the case is brought in the Illinois courts, Hummel v. Cardwell is the 
law and the creditors are defeated. Their only chance then is to seek 
certiorari to the United States Supreme Court (denied in Hummel v. Card- 
well) ** or to persuade the Illinois Court that the statement in Hummel v. 
Cardwell that the Chancery Act prevents the trust interest from vesting in 
the trustee in bankruptcy is in error. Arguments for a change of view by 
the Illinois Court may be made that a second ground i in Hummel v. Card- 
awell was sufficient for that decision ** and that in at least one case the Illinois 
Court has held that the trust passed to the trustee in bankrupcy without any 
mention of the Chancery Act provision. * 


* 52 Srat. 854 (1938); 11 U.S. C. § 46 (b) (1946); Bankruptcy Act § 23 (b). 

“Cert. denied and rehearing denied, 327 U. S. 793, 66 Sup. Cr. 819 (1946). 

*In Hummel v. Cardwell, 390 Ill. 526, 62 N. E.2d 433 (1945), a creditor sought 
to reach the trust by a creditor's bill. The debtor decided to settle the suit and allowed 
a consent decree to be entered for the sale of the trust. Bankruptcy occurred. The 
trustee in bankruptcy filed a bill of review to set aside the decree of sale. All defendants 
answered and the debtor-beneficiary counterclaimed. The circuit court dismissed both 
the bill and the counterclaim for want of equity. The appellate court held that the 
decree and sale under it were void, that the beneficial interest in the trust was still held 
by the debtor-beneficiary, and that the trustee in bankruptcy had a right to challenge the 
sale. The court expressed no opinion as to whether or not the trustee in bankruptcy 
was entitled to the trust fund. Hummel v. Cardwell, 323 Ill. App. 440, 55 N. E.2d 881 
(4th Dist. 1944). The Illinois Supreme Court said that the circuit court was in error 
in entering the decree for sale, but that it was final since there had been no appeal. 
They evidently treated the matter as a voluntary transfer. Since it was made more than 
four months prior to bankruptcy, the trustee could not set aside the transfer as 4 
preference. 52 Srar. 869 (1938); 11 U.S. C. § 96 (1946); Bankruprcy Acr § 60. For 
this reason the Supreme Court held that the debtor-beneficiary did not have any interest 
in the trust and that it was now held by the purchaser at the judicial sale. This would 
seem to be adequate reason to defeat the trustee in bankruptcy because if the debtor 
did not have any interest in the trust at the time of bankruptcy and if the transfer 
could not be set aside as a preference, there was nothing for the trustee in bankruptcy 
to claim. However, the Supreme Court did not use this ground, but preferred to base 
its decision on Sec. 49 of the Cuancery Acr and an erroneous interpretation of Sec. 70 
of the Bankruprcy Acr. The decision has been criticized in 54 ILL. 'B. J. 262 (1946) and 
41 Iu. L. Rev. 214 (1946). 

* Martin v. McCune, 318 Ill. 585, 149 N. E. 489 (1925). 
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The only logical solution to the whole problem would be for the legis- 
lature to remove the exception from the Creditor’s Bill Section of the Chan- 
cery Act. It was probably never intended to have the weird effect that has 
been given to it. *” 

Ivan A. Extiott, Jr. 


CONSTITUTIONAL LAW—Picketing and Free Speech—A Tactical 
Withdrawal? (United States.) 


The plaintiff and his three sons engaged in the business of repairing 
automobiles. It was their practice to remain open nights, weekends and 
holidays. The defendant union, to which they belonged, entered into an 
agreement with another local establishing working hours in this type of 
trade. After a disagreement occasioned by plaintiff's refusal to comply with 
closing hour restrictions, plaintiff resigned from the union. Peaceful picket- 
ing of plaintiff's business followed. The Supreme Court of Washington 
affirmed the order of a lower court enjoining such picketing.‘ In the 
Supreme Court of the United States on certiorari, held: Affirmed. The 
Fourteenth Amendment does not bar a state from use of the injunction to 
prohibit the picketing of a business conducted by the owner himself, with- 
out employees, for the purpose of securing compliance by him with a 
demand to become a union shop. Internationai Brotherhood of Teamsters, 
etc. v. Hanke, 339 U. S. 470, 70 Sup. Ct. 773 (1950). ? 


The plaintiff operated a small hotel, employing fifteen persons. Union 
efforts to enlist the membership of these employees were unavailing. The 
union thereupon insisted that plaintiff enter into a contract which would 
have the ultimate effect of compelling his employees to join the union. 
Upon his refusal to comply with this demand, peaceful picketing of his hotel 
was commenced. It was against the public policy of the State of Washing- 


* Comment, Availability of Trust Interests to Beneficiary’s Creditors or Trustee 
in Bankruptcy, 41 Int. L. Rev. 214 (1946). The statute was copied from New York. 
In that state it was a part of a pattern of legislation which prevented the alienation of 
trusts as well as protecting them from creditors. After a struggle the New York courts 
construed the statutes together to make ordinary trusts in effect spendthrift. The 
Illinois legislature copied only the creditor’s bill section and not the trusts sections. 
The Illinois Court thought that the section was declaratory of the common law. 
Stirlen v. Jewett, 165 Ill. 410, 46 N. E. 259 (1887). But the added exception intended 
to fit into the trust pattern in New York has arisen in Llinois to plague us. It does 
not seem reasonable to protect a trust from creditors and still to preserve its voluntary 
alienability. This meaning was probably never intended although it is the clear im- 
plication of the statute standing by itself. 

*Hanke v. International Brotherhood of Teamsters, etc., 207 P.2d 206 (Wash. 
1949). 

* At the time of its decision in the Hanke case the Washington Supreme Court also 
affirmed the granting of an injunction in another case, Cline v. Automobile Drivers and 
Demonstrators, 207 P.2d 216 (Wash. 1949). The two cases raised identical problems, 
and were consolidated on certiorari. 
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ton, as defined by statute, * for an employer to coerce his employees choice 
of bargaining representative. Relying on this declared public policy, a 
lower court granted an injunction against further picketing of plaintiff's 
hotel for the purpose of enlisting his aid in the union’s efforts to recruit his 
employees. The Supreme Court of Washington affirmed the injunction. ‘ 
On certiorari, held: Affirmed. Building Service Employees Union v. Gaz- 
zam, 339 U.S. 532, 70 Sup. Ct. 784 (1950). 


Petitioners, acting on behalf of a group called “Progressive Citizens 
of America,” demanded of Lucky Stores, Inc. that it hire Negroes, as white 
clerks quit or were transferred, until the proportion of Negro clerks to 
white clerks approximated the proportion of Negro to white customers. 
About 50% of the customers were Negroes. Upon refusal of the stores to 
comply, systematic picketing began. The California Supreme Court upheld 
an injunction restraining picketing for the purpose of compelling this selec- 
tive hiring.° The picketing continued and petitioners were convicted of 
contempt. On certiorari, held: Conviction affirmed. The constitutional 
protection afforded picketing as a form of free speech does not prevent a 
state from giving effect to its public policy against discrimination in em- 
ployment on account of race. The fact that this public policy is expressed 
by the courts of the state rather than the legislature is immaterial. Hughes 
v. Superior Court of California, 339 U.S. 460, 70 Sup. Ct. 718 (1950). 


Since the day when Mr. Justice Brandeis inadvertently identified picket- 
ing with concept of free speech, ® labor unions and their supporters have 
vigorously endeavored to secure judicial affirmance of the principle that 
peaceful picketing is simply a form of free speech, protected from all state 


* Washington Labor Disputes Act, Rem. Rev. Srat., § 7612 (1940). The statute 
was expressly directed in part at assuring employees freedom from “interference, re- 
straint, or coercion of employers of labor, or their agents, in the designation of .. . 
representatives or in self organization or in other concerted activities for the purpose 
of collective bargaining . . .” 

*Gazzam v. Building Service Employees International Union, 29 Wash.2d 488, 188 
P.2d 97 (1947). Following the reversal of a lower court decree dismissing a suit for 
an injunction in this case, the injunction issued was affirmed on a second appeal. Gaz- 
zam v. Building Service Employees International Union, 207 P.2d 699 (Wash. 1949). 

* Hughes v. Superior Court, 32 Cal.2d 850, 198 P.2d 885 (1949). 

“In Senn v. Tile Layers Protective Union, 301 U. S. 468, 57 Sup. Cr. 857 (1937), 
Mr. Justice Brandeis spoke for the Court in upholding a statute of Wisconsin which 
permitted picketing by a labor union of self-employed person. Mr. Justice Brandeis 
declared, in his opinion, “Clearly the means which the statute authorizes—picketing 
and publicity—are not prohibited by the Fourteenth Amendment. Members of a labor 
union might, without special statutory authorization by a State, make known the facts 
of a labor dispute, for freedom of speech is guaranteed by the Federal Constitution.” 
It is open to serious doubt that Mr. Justice Brandeis actually intended to say that picket- 
ing and free speech were synonymous, particularly when this language is considered in its 
context. See Grecory, Lasor anp THe Law 340 (Ist ed. 1946). This language, however, 
has been consistently relied on by the Court in erecting the picketing-free speech 
dichotomy. 


| 
; 
; 
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regulation by the constitutional guarantees of the Fourteenth Amendment. * 
Following the enunciation by the Supreme Court of the so-called Thornhill 
doctrine * in 1940, it seemed that such a dichotomy might in fact be estab- 
lished. The Court, keenly aware of the current social trend toward 
increased sympathy for the activities of labor unions, seemed intent on 
wielding the power which it possessed under the Fourteenth Amendment 
to draw just such a protective mantle around picketing. 

Essential to the exercise of the Court’s power of review in such cases 
is the basic assumption that picketing is, in fact, a form of communication. 
This assumption brought sharp criticism from authorities in the field, ° who 
insisted that the picket line is, in substance, a form of economic coercion, 
and that any communication of ideas aspect is merely incidental. Although 
the Court has clung tenaciously to its original tenet during the past ten 
years, it has experienced increasing difficulty in rationalizing its decisions 
under the fundamental doctrine of the Thornhill case. The first rent in the 
protective mantle thrown over the picket line appeared with a year. The 
Meadowmoor Dairies *° decision upheld a state court injunction against all 
picketing, where the past record of the union during the dispute was 
colored with repeated violence. In a companion case, however, American 
Federation of Labor v. Swing, '* the Court dissolved a state court injunction 
issued to prevent picketing of a beauty parlor, none of whose employees 
were desirous of joining the union. The absence of any employer-employee 
relationship was held not to warrant an impairment of the right to picket. 
Prior to the Swing case the view had obtained that when picketing was 
directed toward objectives which were defined as contrary to public policy 
by the several states, that is when the picketing was for an “unlawful 
purpose,” the state courts might interfere and grant injunctive relief. ‘* The 
Swing case appeared to repudiate this unlawful purpose doctrine. 

In 1942 the Court handed down two more decisions which further 
clouded the picture drawn in the Thornhill decision. The Wobl * case in- 
volved union picketing of bakeries which were supplying non-union 


*U. S. Const. AMenp. XIV, § 1. 

*In Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736 (1940), and the companion 
case of Carlson v. California, 310 U. S. 106, 60 Sup. Cr. 740 (1940), the Court struck 
down two state statutes which placed picketing on a par with loitering, and broadly 
prohibited all picketing. The statutes were declared to contravene the Fourteenth 
Amendment, as an abridgement of the constitutional right of free speech. 

*See Gregory, Peaceful Picketing and Freedom of Speech, 26 A. B. A. J. 709 
(1940); Teller, Picketing and Free Speech, 56 Harv. L. Rev. 180 (1942). In support of 
the rationale of the Court in the Thornbill case, see Dodd, Picketing and Free Speech: 
A Dissent, 56 Harv. L. Rev. 513 (1943). 

* Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U. S. 287, 61 Sup. 
Cr. 552 (1941). 

"312 U.S. 321, 61 Sup. Cr. 568 (1941). 

“See Grecory, Op. cit. supra note 6, at 350; Teller, supra note 9, at 200. 

“ Bakery and Pastry Drivers and Helpers Union v. Wohl, 315 U. S. 769, 62 Sup. Ct. 
816 (1942). 
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peddlers with whom the union bakery wagon drivers were engaged in a 
dispute over attempts to safeguard working conditions. The Court re- 
versed a state court injunction, despite the finding of the state courts that 
no labor dispute existed as defined by state law. However, the Wobl de- 
cision brought a rather remarkable admission by the majority of the Court 
that, “a state is not required to tolerate in all places and all circumstances 
even peaceful picketing by an individual.” The problem then was appar- 
ently one of drawing the line at which the interests of the state in regulating 
its internal economic affairs must yield to the paramount interest of free 
speech. The Court, in a companion piece to the Wobl case, Carpenters 
and Joiners Union v. Ritter’s Cafe, * set about this task. A restaurant owner 
had contracted with a non-union contractor for the erection of a house. 
The carpenters’ union promptly threw a picket line around the restaurant, 
resulting in a complete cessation of business. The Supreme Court, by a 
bare majority, upheld a state court injunction against such picketing. Mr. 
Justice Frankfurter, for the majority, referred to the picketing of the 
restaurant as “the conscription of neutrals” and declared that, “recognition 
of peaceful picketing as an exercise of free speech does not imply that the 
states must be without power to confine the sphere of communication to 
that directly related to the dispute.” 


To the four dissenters in the Ritter case it was understandably difficult 
to reconcile the Court’s description of picketing as a form of free speech 
with the rather limited protection afforded it in that decision. ** However, 
until 1949, the only positive indication of the Court’s attitude indicated 
that they were not going to retreat farther from the Thornhill decision than 
they had in the Ritter case. ** 

In that year the Court decided Giboney v. Empire Storage and Ice Co., ** 
which involved picketing of a wholesale ice dealer by a truck drivers’ union 
in an attempt to secure an agreement to supply only to union drivers. The 
proposed agreement, if entered into, would have subjected the wholesaler 
to criminal penalties under the state anti-trust laws. The Court upheld an 
injunction against the picketing, basing its decision on the power of the 
states to enjoin picketing where its purpose is to induce the violation of state 
laws. 


* 315 U. S. 722, 62 Sup. Cr. 807 (1942). 

* As Professor Gregory has remarked, the liberal wing of the Court realized after 
the Ritter decision that “the cat was out of the bag.” The majority of the Court had 
realized that picketing was not speech, but was a form of economic coercion in its 
primary aspect, and, as such, entitled to only qualified protection. 

* In Cafeteria Employees’ Union vy. Angelos, 320 U. S. 293, 64 Sup. Cr. 126 (1943), 
the Court reversed an injunction granted by the New York courts against picketing by 
a cafeteria workers’ union of two restaurants operated by the owners, without any 
employees. 

* 336 U. S. 490, 69 Sup. Cr. 684 (1949). 
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The Giboney decision appeared to preface a return to the doctrine 
that picketing for an unlawful purpose, as defined by state law, might be 
enjoined. The present decisions substantiate this position on the part of 
the Court, and furnish answers to several questions not settled by the 
Giboney decision. 


The Gazzam case involved facts very similar to those found in the 
Swing case. The two cases were distinguished by the Court on the grounds 
that the injunction in the Swing case had been grounded solely on the ab- 
sence of any employer-employee relationship, whereas in the Gazzam case 
the state court had relied upon a firm expression of the state’s public policy 
contained in a statute. One may well wander, in spite of this attempted 
distinction, what remains of the Swing decision besides its narrow holding. 
At least the Court makes it clear that the controlling state policy need not 
be found in a criminal statute, as it was in the Giboney case. Such an at- 
tempted distinction was summarily brushed aside. 


In the Hughes decision, moreover, the Court goes even further. The 
public policy of the state was a result of judicial expression of the courts of 
California. Pointing out that the courts of that state were keenly aware 
of the problems of discrimination in hiring because of color, the Court con- 
cluded that the prevention of such discrimination was a valid exercise of 
state control in the solution of local problems. It was stressed that “it has 
been amply recognized that picketing, not being the equivalent of speech 
as a matter of fact, is not its inevitable legal equivalent.” The language of this 
decision, considered in the light of the result reached, clearly indicates that 
the Court is no longer going to regard the picket line as simply another 
vehicle for the dissemination of information. 


On the facts involved, the decision in the Hanke case goes furthest in 
effecting a repudiation of the Thornhill doctrine of any of the cases under 
consideration. The objective of the union in that case was to secure uni- 
formity of business hours throughout the trade, and thereby to promote 
better working conditions. Under the principles of the Wobl case such a 
purpose would seem to be unquestionably protected. Mr. Justice Frankfur- 
ter, in upholding the injunction granted by the state court, followed the lead 
of the Supreme Court of Washington in drawing a factual distinction be- 
tween the Hanke and Wobl cases. In the Wobl case, it was pointed out, the 
union was engaged in a life or death struggle to survive, in the face of 
ruinous competition from independent peddlers. Organization of these 
competitors was essential. In the Hanke case, however, the relatively small 
benefit to the union from absolute uniformity of working hours was 
counter-balanced by the desire of the state to encourage self-employer eco- 
nomic units. The Court declared that there was no constitutional command 
that the interest of the state yield in favor of the interest of the union. While 
it is true that this factual distinction suggested by the Court may in fact 
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have existed, it is equally certain that under the doctrinal approach to picket- 
ing of the Thornhill case a contrary result would have been reached in 
the Hanke case.?* This fact was vigorously pointed out by the three 
dissenters. !* 

Implicit in the instant decisions is the recognition by the Court that 
picketing is properly to be regarded as a form of coercion rather than one 
of communication. The conclusion seems inescapable that the Court is now 
willing to return the problem of regulating local labor disputes to the hands 
of the states. Where the picketing incident to such a dispute is directed 
toward a purpose which contravenes state policy, legislative and judicial, 
the states may now take effective steps to correct this situation. It is sub- 
mitted that the result of this reversal of the Thornhill doctrine will be 
beneficial. Under the impact of the sometimes ambiguous decisions of the 
Supreme Court on the subject of picketing, the labor policies of the several 
states have been vacillating, to say the least.?° Assured of a relatively free 
hand in solving their local labor problems, the states will be enabled to form- 
ulate and put into effect such measures for local regulation as are appropriate 
to their particular needs. 

Westey G. HAtt 


* Tt is also worthy of note that in the Hanke case, as in the Hughes decision, Mr. 
Justice Frankfurter concluded that it was immaterial “that the policy of Washington 
was expressed by its Supreme Court rather than by its legislature.” 

” After reviewing the prior decisions of the Court, Mr. Justice Minton concluded, 
“It seems to me too late now to deny that those cases were rooted in the free speech 
doctrine. I think we should not decide the instant cases in a manner so alien to the 
basis of prior holdings.” 

*The perplexity of the problem facing the state courts in unravelling the prin- 
ciples laid down by the Supreme Court in this field, and in applying those principles to 
their own local situations, is abundantly illustrated by the split of opinion in the state 
courts in the three instant cases. In the Hughes case two judges dissented, the Hanke 
case invoked three dissents, and the decision in the Gazzam case was by a bare five to 
four majority. The dissenting judges in each of these cases pointed to what they re- 
garded as binding precedent of the Supreme Court which opposed the result reached. 
It must have come as a surprise to these judges to find that the Court was able to reach 
a unanimous decision in both the Gazzam and Hughes cases. In the Gazzam case, 
moreover, the Washington Court found it necessary in reaching its result to expressly 
overrule two prior holdings, S and W Fine Foods Inc. v. Retail Delivery Drivers 
Union, 11 Wash.2d 262, 118 P.2d 962 (1941), and O'Neil v. Building Service Employees 
International Union, 9 Wash.2d 507, 115 P.2d 662 (1941), both decided in the shadow 
of the Thornhill case. Only a year before the Hughes case the California Supreme 
Court had had occasion to declare invalid legislation of its state which sought to deal 
with the problem of secondary boycotts, and related labor practices. In re Blaney, 30 
Cal.2d 643, 184 P.2d 892 (1947). A dissent in this latter case thought that the statute 
in question could be sustained under the Ritter case. The following year this same 
California court upheld an injunction restraining picketing of a railroad by employees 
of a lumber company served by the railroad. Northwestern Pacific R. R. Co. v. Lumber 
and S. W. Union, 31 Cal.2d 441, 189 P.2d 277 (1948). The picketing was deemed to be 
directed at an “unlawful purpose.” The indecision which has characterized the treat- 
ment of the picketing problem by the courts of these two states is a natural reflection 
of the Supreme Court’s ambiguous position. It is typical of the reaction of state courts 
in general. 
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CORPORATIONS—Corporate Directors Dispensable Parties in Suit to 
Compel Payment of Dividends. (Federal) 


Plaintiff, a resident of New York, brought this suit to compel the pay- 
ment of dividends on the preferred stock of the defendant, a Delaware 
corporation with principal offices in Pennsylvania. The complaint alleged 
that the directors were serving the interests of the common shareholders in 
preference to those of the preferred shareholders, in withholding dividends 
from the latter group. The suit was filed in the Eastern District of Pennsyl- 
vania with jurisdiction resting solely on the ground of diversity of citizen- 
ship. In addition to serving the corporation the plaintiff could obtain proper 
service on only three of twelve members of the board of directors as there 
was no state or district in which a majority of the directors resided. The 
defendant moved to dismiss on the grounds that dividends were dependent 
on a declaration by the board; any effective judgment in favor of the plain- 
tiff would have to be founded on an in personam decree ordering the board 
to declare the dividends; therefore proper service of a majority of the board 
was indispensable to the maintenance of the action. The motion was 
granted ' and the plaintiff appealed. Held: Reversed. Upon a showing that 
the directors are abusing their discretion in refusing to declare dividends, 
the court may order such payment by the corporation, and the duty of pay- 
ment is imposed by order of the court and not the vote of the ‘board of 
directors. Kroese v. General Steel Castings Corporation et al., 179 F.2d 
760 (C. C. A. 3d 1950). ? 

Prior to this decision the Sixth Circuit’s ruling in Schuckman v. Ruben- 
stein et al.,* that a majority of the corporate directors are indispensable 
parties to a suit to compel the payment of dividends, was the prevailing 
federal view on this particular issue. 

If such a suit is brought in the state courts, removal to the federal sys- 
tem is generally available to the corporate defendant on the ground of 
diversity of citizenship. * Once the cause is removed the plaintiff is forced 
to comply with the provisions of the federal judicial code, the most stringent 
of which are the location of proper venue in civil cases, in which jurisdic- 
tion is based solely on diversity of citizenship, at the residence of the plain- 
tiff or defendant,* and the prohibition of extraterritorial service in civil 
cases.*® It is clear that the corporation is an indispensable party to such an 
action as a decree in favor of the plaintiff will result in diminution of cor- 


‘Kroese v. General Steel Castings Corporation et al., 9 F. R. D. 273 (E. D. Pa. 
1949). 

* This comment will deal only with the procedural problem presented by this case. 
No space will be devoted to the sufficiency of the plaintiff's allegations of abuse of 
directorate discretion. 


* 164 F.2d 952 (C. C. A. 6th 1947). 

*62 Srar. 937, 28 U.S.C. A. § 1441 (1948). 
°62 Srat. 935, 28 U.S.C. A. § 1391 (a) (1948). 
*62 Srat. 945, 28 U.S.C. A. § 1695 (1948). 
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porate assets.’ If the corporation refuses to submit to the venue of the 
district of the plaintiff’s residence the plaintiff is forced to go to the “resi- 
dence” of the corporation, which can be either the state of its domicile, or a 
state in which it is licensed to do or is doing business, * in order to get the 
requisite service on this indispensable party. But if the directors are not resi- 
dents of the district of the corporation’s residence, they cannot properly be 
sued there. These procedural objections are available to the defendants even 
though they are the parties who originally sought removal from the state 
court, as such a removal motion does not constitute a waiver of objections 
to the venue of the federal court.® Therefore, adherence to the Schuckman 
holding may well result in a complete denial of a remedy to the injured 
shareholder. 

Further, the shareholder cannot make use of the federal code provisions 
for derivative actions, which allow service of the corporation in any district 
where it could sue the directors, ?° as there has been no wrong done to the 
corporation. ** Nor could the plaintiff serve three directors as representa- 
tives of a class, as the total number of twelve is not large enough to allow the 
invocation of the provisions in the federal rules for class actions.’? In the 
light of these facts the instant decision is highly desirable. 

There is a paucity of authority on the precise point in question, ** but 
this can be explained by a brief look at the history of corporate law in this 
country. Not too long ago it was a common requirement, imposed by state 


‘Stevens v. U. S. Steel Corporation, 68 N. J. Eq. 373, 59 Atl. 905 (1905). 

*62 Srat. 935, 28 U. S.C. A. § 1391(c) (1948). “A corporation may be sued in 
any judicial district in which it is incorporated or licensed to do business or is doing 
business, and such judicial district shall be regarded as the residence of such corporation 
for venue purposes.” 

* Greenberg v. Giannini et al., 140 F.2d 550 (C. C. A. 2d 1944). 

* 62 Srat. 945, 28 U.S. C. A. § 1693 (1948). “Any civil action by a stockholder 
on behalf of his corporation may be prosecuted in any judicial district where the cor- 
poration might have sued the same defendants.” 

* Dana v. Morgan, 232 Fed. 85 (C. C. A. 2d 1916); Hayden v. Perfection Cooler 
Co., 227 Mass. 589, 116 N. E. 871 (1918); Pomeroy’s Equrry Jurisprupence § 1095 (4th 
ed. 1918). 

* Fep. R. Civ. P., 23. In Coxhead v. Winstead Hardware Mfg. Co., 4 F. R. D. 448 
(D. Conn. 1945), nine persons were held to be an insufficient number to allow the ap- 
plication of the class suit rule. In Atwood v. National Bank of Lima, 115 F.2d 861 
(C. C. A. 6th 1940), thirty-nine persons were held to be too few. See also 3 Moore’s 
Fepera Practice 3421 (1948). 

* The Shuckman case, note 3 supra, and Gesell et al. v. Tomahawk Land Co., 
184 Wis. 555, 200 N. W. 550 (1924), are the only two cases found that squarely hold 
that directors are indispensable parties to the suit in question. For the contrary holding 
see the dictum in Stevens v. U. S. Steel Corporation, note 7 supra, and O’Neall Co. v. 
O’Neall, 108 Ind. App. 116, 25 N. E.2d 656 (1940). 
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statutes, that directors be residents of the state of incorporation. ** Thus, in 
the past the complaining shareholder could go to the domicile of the corpor- 
ation and obtain service on both the corporation and the board of directors. 
This was usually done, and as the directors were clearly proper parties no 
question was raised as to their propriety as defendants. ** With the trend 
toward allowing directors t6é reside elsewhere than the domiciliary state the 
instant problem arose. ** 


As previously stated the present court was faced with a clear cut federal 
holding against its conclusion in the Schuckman case. However, Judge 
Goodrich, writing the instant opinion, chose to refer to the Indiana de- 
cision of O’Neall Co. v. O’Neall** which seemed to express the view here 
delivered. An examination of the O’Neall case indicates a distinguishing 
feature in that the defendant failed to make a timely motion to dismiss for 
want of indispensable parties. Thus, the court in the principal case was 
without an unqualified expression that directors are dispensable parties to 
such litigation. Therefore, unless there be further reasons in support of 
this decision, it is based only on the age old maxim that the courts will not 
allow one to suffer a wrong without a remedy. 


The basic objection to the instant holding is that dividends are discre- 
tionary with the directors. Thus, it is argued that personal jurisdiction 
over the directors is required in order to compel them to properly exercise 
this discretion. If the dividend is absolutely dependent upon the vote of the 
director this reasoning is binding. However, improper acts on the part of 
the internal management of corporations are often remedied without a per- 
sonal decree running to the directors. Instead, the courts compel a cessation 
of the mismanagement with an order running directly to the corporation 
and its officers. Such a procedure has been followed in appointing a re- 
ceiver to manage corporate assets which are being wasted; ** enjoining the 
corporation from the further commission of ultra vires acts;*® ordering a 


“Sample legislative requirements of this type are 1 Gen’: Stat. or N. J. 932 § 120 
(1895); 66 N. H. Srat., 113 (1874). See also 1 Morawetz on Private CorPoraTIONS 
§ 361 (2d ed. 1886), recognizing residence of the directors in the domiciliary state as a 
requirement imposed by statute. 

“For an excellent discussion of proper parties to suits see 29 Caur. L. R. 731 
(1941). 

* An example of the modern statute which imposes no residence requirement on 
directors is the Illinois provision found in the Inu. Rev. Stat., c. 32, § 157.33 (1949) 
which provides: “The business and affairs of a ———_ shall be managed by a board 
of directors. Directors need not be residents of this state . . . unless the articles of in- 
corporation or by laws so provide. . . .” 

* 108 Ind. App. 116, 25 N. E.2d 656 (1940). 

*Tower Hill Connellsville Coke Co. v. Piedmont Coal Co. et al., 33 F.2d 703 
(C. C. A. 4th 1929); Krouse et al. v. Brevard Tannin Co. et. al., 249 Fed. 538 (C. C. A. 
4th 1918). 

* Byrne v. Schuyler Elec. Mfg. Co., 65 Conn. 336, 31 Atl. 833 (1895); Grausman v. 
Porto Rican-American Tobacco Co., 95 N. J. Eq. 155, 121 Atl. 895 (1923); Schwab v. 
E. G. Potter Co. et al., 194 N. Y. 409, 87 N. E. 670 (1909). 











284 LAW FORUM [Vor. 1950 


corporation to allow a shareholder to inspect the books; *° enjoining the 
payment of improperly declared dividends; ** and the enforcement of the 
shareholder’s pre-emptive right in original stock issues. ** As these situa- 
tions are analagous to the instant problem, in that all are founded on an 
improper exercise of discretion on the part of the directors resulting in mis- 
management, or the arbitrary denial of a shareholder’s right, the procedure 
employed in these cases is applicable here. 


One problem remains under the instant case: the prevention of abuse 
of the doctrine. Clearly the procedural aspects of a suit to compel the pay- 
ment of dividends are simplified. It is conceivable that a shareholder could 
institute such an action in a location remote from the actual business center 
of the corporation, serve only the corporation through a local agent, and 
obtain a judgment ordering payment without the corporation having had 
adequate opportunity to show that the dividends were being properly with- 
held. However, if the action were brought in the state courts, and the 
corporation were not domiciled in the particular state, the cause could be 
removed to the federal system on motion by the defendant. Then a motion 
to transfer the cause to a district where the corporation could more con- 
veniently present its defense would be available to the defendant. ** Thus, 
there is a procedural safeguard for the corporation under the view of the 
principal case, while adherence to the Schuckman decision results in a com- 
plete denial of a remedy for the injured shareholder. * 


PRENTICE H. MarsHALL 


EDUCA TION—Parents Right to Educate Their Child. (Illinois) 


Defendants, the parents of a seven-year-old girl, were convicted by the 
County Court of Greene County for violating the compulsory school at- 
tendance law.’ Defendants belong to a religious sect which advocates the 


* Doggett v. North American Life Ins. Co. et al., 396 Ill. 354, 71 N. E.2d 686 
(1947); Jefferis v. William D. Mullen Co., 15 Del. Ch. 144, 132 Atl. 687 (1926); Taylor 
v. Eden Cemetary Co., 337 Pa. 203, 10 A.2d 573 (1940). 

* Coquard v. National Linseed-Oil Co., 171 Ill. 480, 49 N. E. 563 (1898); Kingston 
v. Home Life Ins. Co. of America, 11 Del. Ch. 258, 101 Atl. 898 (1917). 

* Hodgeman v. Atlantic Refining Co., 300 Fed. 590 (D. C. Del. 1924); Falk v. 
Derigod Corp., 174 Minn. 219, 219 N. W. 82 (1928). 

* 62 Srat. 937, 28 U. S.C. A. § 1404(a) (1948). “For the convenience of parties 
and witnesses, in the interest of justice, a district court may transfer any civil action 
to any other district or division where it might have been brought.” 

*See Comment, 61 Harv. L. Rev. 1253 (1948) criticizing the Schuckman case as 
being “unnecessarily severe”. 

‘Iv. Rev. Srat., c. 122, § 26-1 (1947). “Whosoever has custody or control of any 
child between the ages of seven and sixteen years shall cause such child to attend some 
public school in the district wherein the child resides the entire time it is in session; 
provided, that the following children shall not be required to attend the public schools: 

1. Any child attending a private or a parochial school where children are 
taught the branches of education taught to children of corresponding age and 
grade in the public school, and where the instruction of the child in the 
branches of education is in the English language.” 
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teaching of young children in the home in order not to instill in the child 
the pugnacious attitude said to result from competitive education in the 
common schools. Both parents were college trained, the father being a 
college graduate and a minister of his denomination, while the mother had 
received two years of college training. Evidence was introduced showing 
that the child would be in the third grade if she attended public school; 
that the mother had been instructing her in third grade work five hours 
per day; and that the child showed a proficiency comparable with that of 
an average third grade student. Appellants contend that the state has failed 
to prove that the child was not attending a private school and that the 
statute is unconstitutional. Held: Conviction reversed. The term private 
school, when read in the light of the manifest object to be attained, includes 
the place and nature of the instruction given the child. People v. Levisen, 
404 Ill. 574, 90 N. E.2d 213 (1950). 


Since its beginning, the modern state has competed with the parent for 
control of the child’s education. The state’s interest is predicated on the as- 
sumption that an intelligent, informed citizenry is essential for the very 
preservation of the state. The degree of state control and supervision has 
varied all the way from the militant paternalism of ancient Sparta to the 
arrant individualism of the English common law which charged the parent 
with the responsibility of educating the child but gave neither the child nor 
the state a method of enforcing the duty.* To say, as courts have said, ° 
that the rule of reasonable conduct governs the conflicting interests of the 
parent and the state over the child’s education is but to utter a pious homily. 
What is reasonable or unreasonable is a question of degree for the judge to 
determine in the light of the state’s policy toward education as expressed in 
the often nebulous terms employed by the legislature. 


The uttermost limit of the state’s power is defined in a series of Supreme 
Court cases which are taken as establishing the doctrine that the state can 
compel attendance at some school, and reasonably regulate, inspect, and 
supervise the school, teachers, and pupils. * When we depart from the con- 
stitutional area and delve into the various state statutes on the subject of 
compulsory attendance, conflict at once becomes apparent. Generally 
speaking the statutes fall into two classes; one requires attendance at a 
public or private school, while the other calls for attendance at a public or 
private school or an equivalent education elsewhere. So long as a statute 
of the latter type is involved there is no need to indulge in a judicial inter- 
pretation of the term “private school.” The legislature has spoken and all 


*School Board District No. 18 v. Thompson, 24 Okla. 1, 103 Pac. 578 (1909). 
Board of Education v. Purse, 101 Ga. 422, 28 S. E. 896 (1897). 

*State v. Hoyt, 84 N. H. 38, 146 Atl. 170 (1929). 

* Meyer v. State of Nebraska, 262 U. S. 390, 43 Sup. Cr. 625, 67 L. Ed. 1042 (1923). 
Pierce, Governor of Oregon v. Society of the Sisters of the Holy Names of Jesus and 
Mary, 268 U. S. 510, 45 Sup. Cr. 571, 69 L. Ed. 1070 (1925). 
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that is required is an education equivalent to that obtainable in the public 
schools. In states with this type of statute, it is quite accurate to say that 
the object is for all children to be educated and not that they shall be 
educated in any particular way. * 

On the precise point of construing the term “private school” under a 
statute which compels attendance at either a public or private school, there 
have been few recorded cases. An early Washington case held that it 
meant more than home instruction and that it contemplated a regular organ- 
ized and existing institution making a business of instructing children in 
required studies on a full time basis.® Just what a private school consists 
of is an elusive concept and that court could do no better than to say, “It is 
not to be determined by the place where school is maintained, nor the in- 
dividuality, or number of pupils who attend. It is to be determined by the 
purpose, intent, and character of the endeavor.” * A New Hampshire case 
presented essentially the same problem and there the court did not attempt 
to define the term but rested its decision on at least more practical grounds. ® 
The court reasoned that since the state could require that the child be edu- 
cated it was also entitled to certain supervisory powers to enable it to 
ascertain if the required education was in fact being furnished. In essence 
the court’s view is as follows, *® “If the parent undertakes to make use of 
units of education so small, or facilities of such doubtful quality that super- 
vision thereof would impose an unreasonable burden upon the state, he 
offends against the reasonable provisions for schools which can be super- 
vised without unreasonable expense.” A result contrary to the preceding 
cases was reached in State v. Peterson, }° where it was held that the law was 
aimed at parents who did not educate their children and not at those who 
furnished an equivalent education by other means. The court felt that if 
the child received such instruction in the home as the law contemplated, it 
would be the school of the child or children so educated and as much a 
private school as if advertised and conducted as such. It seems as if the 
principal case effects a compromise between the two viewpoints by holding 
that the parent is conducting a private school, but that the burden will be 
upon the parent to show that the child is receiving an education equivalent 
to that offered in the public schools. ** 

On final analysis, it appears that the divergent views are the result of 
varying judicial interpretations of the educational policies of the respective 


*Commonwealth v. Roberts, 159 Mass. 372, 34 N. E. 402 (1893). Cases reaching 
the same result under a similar statute: Wright v. State, 21 Okla., Crim. Rep. 430, 209 
Pac. 179 (1922). Bevan v. Shears, [1911] 2 K. B. 936. 

*State v. Counort, 69 Wash. 361, 124 Pac. 910 (1912). 

"Id. at 36, 124 Pac. at 911. 

* State v. Hoyt, 84 N. H. 38, 146 Atl. 170 (1929). 

*Id. at 41, 146 Atl. at 171. 

* 32 Ind. App. 665, 70 N. E. 550 (1904). 

* People v. Levisen, 404 Ill. 574, 90 N. E.2d 213, 215 (1950). 
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states. If the only interest of the state is in seeing that all children acquire 
the rudiments of an elementary education, then a parent instructing his child 
is undoubtedly conducting a private school. The Illinois Court apparently 
feels that such is the only interest of the state and has, in effect, construed 
the statute as requiring attendance at a public or private school, or the attain- 
ment of an equivalent education otherwise. While we may feel that a 
school consists of more than book learning, it can be forcefully argued that 
the decision of Pierce v. Sisters }* limits the state’s interest to that of seeing 
that the children are educated and that any other construction of the 
statute would have rendered it unconstitutional. 

From a purely social point of view many will regard the decision as 
somewhat unfortunate. One of the most important things a child learns or 
is exposed to in a large school is how to get along with his fellow students. 
The child becomes a member of a community and must adjust himself to 
group relationships. True, it is often a harsh process, but then the work- 
ings of even a democratic society are not always gentle. Ultimately, the 
child will take his place in our society, and the sooner he becomes ac- 
customed to its ways the better it will be for all concerned. 


Josepu H. Barnett 


INCOME TAX—Exempt Corporations under I. R. C. § 101(6). (Federal) 


Within a period of two days, two circuit courts decided cases bearing 
on the same issue but arrived at inconsistent conclusions. In the Court of 
Appeals of the Fifth Circuit, the taxpayer was a corporation which origi- 
nally was organized and operated for private profit. Subsequently a testa- 
mentary bequest of all the stock of the corporation was executed and later 
transferred to a trust for the purposes of charitable endeavor. The corpor- 
ation by an amendment to its charter was reorganized to operate solely and 
exclusively to produce income for religious, charitable, and educational pur- 
poses. In an appeal by the government to the Court of Appeals of the Fifth 
Circuit to prohibit the recovery of taxes, held: Judgment affirmed. The 
corporation is not taxable for it comes under the exemption of I. R. C. 
§ 101(6). After the amendment of its charter, the company had a reorgani- 
zation and legal rebirth for its new purpose. The court also decided for the 
corporation on grounds of collateral estoppel and of no motive for tax 
evasion. Willingham v. Home Oil Mill, 181 F.2d 9 (C. C. A. 5th 1950). * 

In the Court of Appeals of the Seventh Circuit, the taxpayer was organ- 
ized originally as a step in terminating litigation against a company engaged 
in research and patent development for private profit. The taxpayer carried 
on this business from 1932 to 1944 when most of its shares and then finally 


™ Pierce, Governor of Oregon v. Society of the Sisters of the Holy Names of Jesus 
and Mary, 268 U. S. $10, 45 Sup. Cr. 571, 69 L. Ed. 1070 (1925). 

* This case has also been reported in 5 CCH 1950 Fen. Tax Rep. {| 9268 (C. C. A. 
5th 1950). 
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all of its shares and notes were transferred to a trustee to become the corpus 
of a tax exempt organization. The corporation’s charter was amended in an 
attempt to bring the company within the provisions of I. R. C. § 101(6). In 
an appeal from the district court judgment? denying recovery of income 
and excess profits taxes to the Court of Appeals of the Seventh Circuit held: 
Judgment affirmed. The change in the ownership of the stock and notes 
and amendment of the corporation charter did not change the purpose for 
which the corporation was organized, nor was the corporation operated 
exclusively for scientific or educational purposes. Universal Oil Products 
Co. v. Campbell, 181 F.2d 451 (C. C. A. 7th 1950). ® 

Section 101(6) of the Internal Revenue Code exempts from taxation the 
income of “corporations, . . . organized and operated exclusively for re- 
ligious, charitable, scientific, literary, or educational purposes, . . . no part 
of the net earnings of which inures to the benefit of any private shareholder 
or individual, and no substantial part of the activities of which is carrying 
on propaganda, or otherwise attempting, to influence legislation.”* From 
the reading of this section a corporation must meet three tests: (1) it must 
be organized and operated exclusively for one or more of the specific pur- 
poses; (2) its net income must not inure in whole or in part to the benefit of 
private shareholders or individuals; and (3) it must not by any substantial 
part of its activities attempt to influence legislation. * If a corporation does 
not meet the qualifications of the first test, it is unnecessary to discuss the 
other tests. The interpretation of the first test is the basis for the incon- 
sistent holdings of the two circuit courts. 

The exact issue is whether or not a corporation originally organized 
for private profit can at a later date become a corporation exempt under 
I. R. C. § 101(6). The Home Oil case answering in the affirmative relies on 
two significant cases. The first case is Trinidad v. Sagrada Orden," where a 
religious order having no stockholders was organized to receive income from 
rents, dividends, and sales of articles used within its own organization. The 
government conceded that the corporation was operated for religious pur- 
poses, but contended that the commercial activities constituted an operation 
of a business not exempt from taxation. The Court held that the corpora- 
tion was exempt because an incidental business purpose would not bar the 
exemption. The Sagrada case is significant in that an admittedly charitable 
organization may compete with other businesses as a method of acquiring in- 
come for its charitable purposes. From this case also flows the widely 
followed dictum that the source of a charitable organization’s income is 


* Universal Oil Products Co. v. Campbell, 5 P-H 1949 Fep. Tax Serv. J 72,382 
(N. D. Ill. 1949). 

* This case has also been reported in 5 CCH 1950 Fen. Tax Rep. {| 9260 (C. C. A. 
7th 1950). 

*38 Srar. 172 (1913), 26 U.S. C. § 101(6) (1940). 

*U. S. Treas. Reg. 29-101(6)-1. 

‘Unity School of Christianity, 4 B. T. A. 61 (1926). 
*263 U. S. 578, 44 Sup. Cr. 204 (1924). 
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not the test for exemption, but it is the use to which that income is put that 
constitutes the test for tax exemption. * 


In the second case, Roche’s Beach Inc. v. Commissioner of Internal 
Revenue, ® a business corporation for profit was organized by an individual 
shortly before his death for the purpose of being the medium through which 
a charitable foundation created by his will could operate his property and 
collect the income therefrom after his death. The court held that an op- 
erating Corporation, organized to provide income for a charitable organiza- 
tion, which turned over all its income to such charitable organization, is 
exempt although its charter gave it broader powers, which, if exercised, 
would have rendered it taxable. Here it is important to note that the cor- 
poration’s charter did not state a charitable purpose nor was it amended to 
do so, but far greater weight was given to the fact that it was the intent 
of the organizer from the outset to form a business corporation which would 
feed an exempt organization which would make the business corporation 
exempt under the statute. The Roche case did not hold that a corporation 
might be exempt even if not originally organized for the purpose named in 
the statute. *° In the Home Oil case it is apparent that the corporation was 
neither organized in the first instance for the purpose of feeding an exempt 
organization nor was it originally formed for a charitable purpose and carried 
on some incidental business for profit. 


The Universal Oil case, in a full discussion of the major cases in this 
field of controversy, clearly points out that a business corporation is not 
exempt merely because it gives all of its profits to charity, for I. R. C. 
§ 23(q) places a limitation on charitable deductions.’ The court also 
points out, that where an exempt corporation becomes owner of all the 
stock of a business corportion organized for profit, that subsequent acquisi- 
tion and holding of the stock does not make the business corporation exempt 
from taxation.** The Court of Appeals of the Seventh Circuit concludes 
by drawing a clear cut distinction between the word “organized” and the 
word “operated” in § 101(6). In other words, if the corporation from the 
first instance is not organized for the purpose of contributing to one of the 
exempt purposes of the statute, the corporation can never qualify under 
§ 101(6) without a complete dissolution and reorganization. There is no 
doubt that this is a harsh rule, but it is one that has been urged by the 
Treasury Department. ** 


* Bohemian Gymnastic Ass’n v. Higgins, 147 F.2d 974 (C. C. A. 2d 1945); Roche’s 
Beach Inc. v. Comm’r of Int. Rev., 96 F.2d 776 (C. C. A. 2d 1938); Unity School of 
Christianity, 4 B. T. A. 61 (1926). 

°96 Fed.2d 776 (C. C. A. 2d 1938). 

* John J. O’Neil, Inc., P-H 1941 TC Mem. Dec. Serv. 101 (1941). 

152 Srat. 460 (1938), 26 U.S.C. § 23(q) (1940). 

® Bear Gulch Water Co. v. Comm’r of Int. Rev., 116 F.2d 975 (C. C. A. 9th 1941). 

%G. C. M. 21610, 2 Cum. Buti. 103 (1939); G. C. M. 23062, 1 Cum. Buty. 103 
(1942). 
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As the situation now stands, a corporation which in its inception is or- 
ganized and operated for “exempt” purposes is free of tax.** If the corpora- 
tion does not compete with private business it is clearly exempt. If the 
corporation does compete with private business the courts still bring the 
corporation under the exemption although the Bureau disagrees with that 
view. '* The significance of a corporate charter stating exempt purposes is 
not necessary as far as the earlier decisions are concerned, ** yet the Bureau 
insists on this point.’’ “The purpose of an organization shall be determined 
from the instrument creating it.” 1® This strict bureau rule was relaxed soon 
after the Roche case by an exception stating that if the corporation charter 
did not state the exempt purpose, the corporation could still be exempt if 
some other binding instrument were used which required that the income 
be in fact donated to charity.’ That exception to the general rule was to 
be confined to cases in which the intent which prompted the original corp- 
oration was an intent to establish an organization to be operated exclusively 
for charitable purposes. ?° In a later bulletin the Bureau stiffened its require- 
ments by stating that it would no longer accept the doctrine of the Roche 
case, *? but many courts insist on following the dictum found in the Sagrada 
case which makes the use of the income the test for exemption. 

In a more recent case, C. F. Mueller Co., #3 the Tax Court has adhered to 
the rule of the Universal Oil decision and expressly refused to follow 
Roche’s Beach. The C. F. Mueller Co. was organized as a charitable corpor- 
ation first to acquire the stock and then, by merger, the assets of an old 
established corporation of the same name which was engaged in the business 
of manufacturing and selling macaroni and similar products. The charter 
of the new corporation stated that it was “organized exclusively for chari- 
table, scientific, literary, and/or educational purposes and no part of its 
income or property shall inure to the private benefit of any stockholder, 
director or officer, or any individual or corporation other than New York 
University for the exclusive benefit of its School of Law.” In holding the 
income of the corporation non-exempt, the Tax Court concluded that the 
Sagrada “destination of income” test as applied in the Roche’s Beach case 


“Cases cited note 8 supra; Comm’r of Int. Rev. v. Battle Creek, Inc., 126 F.2d 405 
(C. C. A. 5th 1942). 

* U.S. Treas. Reg. 29-101(6)-1. 

** Debs Memorial Radio Fund v. Comm’r of Int. Rev., 148 F.2d 947 (C. C. A. 2d 
1945). 

G. C. M. 21610, 2 Cum. Buty. 103 (1939). 

* Ibid. 

® Ibid. 

» Ibid. 

2G. C. M. 23062, 1 Cum. Butt. 103 (1942). 

=Debs Memorial Radio Fund v. Comm’r of Int. Rev., 148 F.2d 947 (C. C. A. 2d 
1945); Bohemian Gymnastic Ass'n v. Higgins, 147 F.2d 774 (C. C. A. 2d 1945); Estate 
of Simpson, 2 T. C. 963 (1943). 
= 14.1114 P-H TC 1950. 
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is erroneous where the corporation claiming exemption is engaged solely 
in operating a commercial enterprise and is not itself directly engaged in 
carrying on an exempt activity. The Tax Court was concerned more with 
the purpose for which the corporation was organized, rather than the des- 
tination of its income. <The Tax Court’s view is summarized in the following 
statement: 


“One cannot say properly that a corporation was organized and 
operated exclusively for educational purposes where, as here, one of 
its important purposes was to conduct a large commercial business for 
profit, competing with other similar corporations all subject to tax, and 
where the operation of that business is not merely incidental to the con- 
duct by the same corporation of any other overshadowing exempting 
activity. The purpose to aid the educational institution, regardless of its 
relative importance, is not the exclusive purpose in the organization and 
operation of the petitioner.” ** 


The determination of what policy the courts should follow in the in- 
terpretation of the words “organized and operated” is by no means simple. 
If public policy favors a view allowing an admittedly charitable organization 
to compete with other businesses as a method of acquiring income for their 
purposes, it is logically consistent that a business corporation, although com- 
peting with other businesses, controlled by a charitable organization should 
also be tax exempt since the acquisition of income is for charitable purposes. 
If it is public policy to allow a business corporation to operate tax exempt 
if it is formed initially for the purpose of feeding charitable ends, it would 
appear that a business corporation which at a later date amends its charter 
and makes provisions for payment of its income to charitable ends should 
likewise be tax exempt. A strict interpretation of the word “organized” to 
mean initially organized is emphasizing a doctrine of form over substance. 
In the final analysis it is generally true that exemption provisions are to be 
construed and to be resolved in favor of the taxing power, ** but this view 
should not be applicable where a charitable or a “public policy” issue is 
involved. ** In respect to charitable, religious, educational, scientific, and 
similar organizations the courts are overwhelmingly in favor of a liberal 
construction. 2” If the intent of Congress is to favor charitable and scientific 
organizations for the benefit of the public, the strict interpretation of the 
Treasury Department and the view in the Universal and Mueller cases are 
antithetical to that intent. 

In the instant cases under consideration, the corporations were not or- 
ganized in the first instance for the purpose of feeding an exempt purpose, 
but the corporation stock has been transferred in trust and their corporate 


*C. F. Mueller Co., J 14.111% P-H TC 1950. 

* Cornell v. Coyne, 192, U. S. 418, 431, 24 Sup. Cr. 383, 386 (1904); Riverdale Co- 
operative Creamery Ass’n v. Comm’r of Int. Rev., 48 F.2d 711 (C. C. A. 2d 1945). 

7°6 Mertens, Law or FeperaL INCOME TAxaTION § 34.02 n.11 (1949). 

* Ibid. 
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charters have been amended to feed the proceeds to admittedly exempt or- 
ganizations. Whether or not these efforts give a corporation a rebirth to 
bring it under § 101(6) is a question which the Supreme Court may in the 
future have an opportunity to decide. But whatever result the Court should 
reach, it is imperative that Congress should act. Congress, being the body 
which formulates public policy into statutes, should clarify, or if necessary 
rewrite, the wording of the exemption statute. If Congress does act, there 
shall be less need for conjecture on the part of our courts. 


ALvIn KAPLAN 


MARRIAGE—Annulment on Grounds of Fraud. (Massachusetts) 


Damaskinos married the libellant in the state of New York without 
revealing that his purpose in effecting the marriage was prevention of his de- 
portation to Greece. Immediately following the ceremony the libellant 
learned of her husband’s difficulties with the immigration authorities and 
thereupon returned to her home in Massachusetts, without having cohabited 
with him. The libel for annulment of the marriage was dismissed by the 
lower court and on appeal, held: Decree dismissing libel reversed and decree 
entered for the libellant. The deception and concealment rendered the 
marriage contract “invalid” * under the laws of New York where the cere- 
mony took place. Damaskinos v. Damaskinos,—Mass.—,89 N. E.2d 766 
(1950). 

The development of the law governing the marriage contract in many 
respects has been influenced by principles of commercial contract theory. 
Just as many contracts may be rescinded for fraud, it is now well estab- 
lished in this country that fraud may be grounds for the annulment of 
marriage. However, the public policy favoring preservation of the marriage 
bond has resulted in the application of more rigid tests of materiality to 
fraud alleged in suits for annulment than in suits for the rescission of other 
contracts. ” 

Generally, the “fraudulent representations for which a marriage may be 
annulled must be of something essential to the marriage relation—of some- 
thing making impossible the performance of the duties and obligations of 
that relation, or rendering its assumption and continuance dangerous to 
health or life.” * However, in connection with the instant case, it is to be 
noted that New York has developed a much more liberal policy. Although 
some New York cases speak of the “essentials” of marriage, * the factual sit- 


*It should be noted that a marriage induced by fraud is voidable only, and not 
without legal effect from its inception. 

* Reynolds v. Reynolds, 3 Allen 605 (Mass. 1862). 

* Helfrick v. Helfrick, 246 Ill. App. 294, 295 (3d Dist. 1927). 

*Lapides v. Lapides, 254 N. Y. 73, 171 N. E. 911 (1930); Eldredge v. Eldredge, 43 
N. Y. S.2d 796 (1943). 
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uations in which annulment has been decreed clearly evidence the compara- 
tive liberality of the New York courts, and, indeed, some cases have seem- 
ingly put marriage on the same footing as other contracts.* It has been 
suggested that this attitude is at least partly attributable to the stringency of 
the New York divorce laws, ° under which adultery is the sole ground for 
relief. 

Fraud must go to the “essentials” of the marriage relationship in al- 
most all jurisdictions, but this statement of principle cannot serve as a satis- 
factory explanation of the case law without a classification of at least the 
more common grounds of fraud which have been asserted in annulment 
suits. 

Deception concerning pregnancy has frequently been alleged as fraud 
warranting annulment. Where the woman was in fact pregnant by another 
man and concealed this fact the courts have almost universally held this to 
be fraud going to the essence of the marriage contract.7 Other cases have 
arisen in which the woman induced marriage by falsely claiming pregnancy 
by the man when in fact she was not pregnant, or by representing a pre- 
viously born child to be that of her prospective husband when in fact it was 
not. Courts generally deny annulment in such cases* on the theory that 
reliance on the misrepresentation was unjustified or that the man’s wrong- 
ful conduct invited his own undoing. ° 


Concealment of some diseases may be successfully urged as fraudulent. 
Usually concealment of a communicable disease which may seriously en- 
danger the health of the other spouse or the offspring is held to be fraud 
going to the essentials of the marriage. In this category are veneral dis- 
eases, *° tuberculosis in some states, '' and often epilepsy ** in jurisdictions 
which by statute prohibit the marriage of epileptics. 


*Shonfeld v. Shonfeld, 260 N. Y. 477, 184 N. E. 60 (1933); Di Lorenzo v. Di 
Lorenzo, 174 N. Y. 467, 67 N. E. 63 (1903). 

° Note, 48 Cor. L. Rev. 900 (1948). 

"Lenoir v. Lenoir, 24 App. D. C. 160 (1904); Reynolds v. Reynolds, 3 Allen 605 
(Mass. 1862); Nadra v. Nadra, 79 Mich. 591, 44 N. W. 1046 (1890). 

*Gondouin v. Gondouin, 14 Cal. App. 285, 111 Pac. 756 (1910); Brandt v. Brandt, 
123 Fla. 680, 167 So. 524 (1934); Safford v. Safford, 224 Mass. 392, 113 N. E. 181 (1916); 
Foss v. Foss, 12 Allen 26 (Mass. 1866); cf. Levy v. Levy, 309 Mass. 230, 34 N. E.2d 650 
(1941). 

* Contra: Arndt v. Arndt, 336 Ill. App. 65, 82 N. E.2d 908 (1st Dist. 1948), in which 
the court held that a husband would be entitled to annulment even though he made no 
effort to investigate the truth or falsity of the representation as to paternity. In reaching 
this decision the court rejected dicta in Lyon v. Lyon, 230 Ill. 366, 82 N. E. 850 (1907); 
Hull v. Hull, 191 Ill. App. 307 (2d Dist. 1915); and a square holding in Helfrick v. 
Helfrick, 246 Ill. App. 294 (3d Dist. 1927). 

” Smith v. Smith, 171 Mass. 404, 50 N. E. 933 (1898). But cf. Vondal v. Vondal, 
175 Mass. 383, 56 N. FE. 586 (1900) in which the marriage was held not voidable where 
there had been cohabitation for four months. 

"Sobol v. Sobol, 88 Misc. 277, 150 N. Y. S. 248 (1914). 

*Vendetto v. Vendetto, 115 Conn. 303, 113 Atl. 710 (1921). Contra: Lyon v. 
Lyon, 230 Ill. 366, 82 N. E. 850 (1907) (no statutory prohibition against marriage of 
epileptics). 
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Fraudulent representations of fertility or concealment of known steril- 
ity have been held to constitute grounds for relief by annulment.** Since 
procreation is understood to be one of the more important aims of marriage, 
such fraud may well be said to go to the essence of the marriage contract. 
Likewise concealment of known impotency may be grounds for avoidance 
of a marriage. * 


A false representation of sanity or a concealment of prior insanity 
might properly be considered grounds for annulment. '* However, relief 
has sometimes been refused even in cases of inheritable insanity on the 
ground that such deception did not go to the essentials of the marriage, * 
or because the insanity rendered the respondent spouse incapable of form- 
ing the requisite fraudulent intent. *7 

A secret intention not to consummate the marriage has been held to be 
fraud sufficient to warrant annulment, since the implied promise to assume 
the marital obligations was made with an intent not to perform. *® 


A misrepresentation or concealment as to personal characteristics, finan- 
cial or social standing, *® or prior marriage *° is generally said not to go to 
the essentials of marriage. 

In accordance with accepted rules of contract law, fraud which will 
render a marriage contract voidable must meet the usual requirements. 
There must be a false representation, or a concealment tantamount to a mis- 
representation, on which the complainant justifiably relied—the reliance 
must be shown to have been accompanied by due diligence. It must be 
shown that the alleged fraud was an inducing cause; that the complainant 
would not have consented to the marriage had he known the truth. Also 
in cases of consummation or cohabitation with knowledge of the deception, 
annulment may be denied on the basis of condonation or laches. 


* Aufort v. Aufort, 9 Cal. App.2d 310, 49 P.2d 620 (1935); Osborne v. Osborne, 
122 N. J. Eq. 12, 191 Atl. 783 (1937); Williams v. Williams, 11 N. Y. S.2d 611 (1939). 

“Steinberger v. Steinberger, 33 N. Y. S.2d 596 (1940). 

* Sleicher v. Sleicher, 251 N. Y. 366, 167 N. E. 501 (1929). 

* Allen v. Allen, 85 N. J. Eq. 55, 95 Atl. 363 (1915) in which the court held that 
a misrepresentation as to prior inheritable insanity was not grounds for annulment where 
the respondent was sane and capable of entering into the marriage relation at the time 
of the marriage; Aff’'d, 86 N. J. Eq. 441, 99 Atl. 309 (1916), on the ground that it was 
not shown that respondent knew of his insanity—although it was shown that he be- 
lieved he was insane. In Hamaker v. Hamaker, 18 Ill. 137 (1856) the respondent had 
allegedly concealed occasional paroxysms of hereditary insanity and it was held that 
no grounds for annulment had been shown. 

* Chaddock v. Chaddock, 130 Misc. 900, 226 N. Y. S. 152 (1927). 

* Anders v. Anders, 224 Mass. 438, 113 N. E. 203 (1916). 

*Bielby v. Bielby, 333 Ill. 478, 165 N. E. 231 (1929); Beckley v. Beckley, 115 Ill. 
App. 27 Gd Dist. 1904); Chipman v. Johnston, 237 Mass. 502, 130 N. E. 65 (1921); 
Robertson v. Roth, 163 Minn. 501, 204 N. W. 329 (1925); Heath v. Heath, 85 N. H. 
419, 159 Atl. 418 (1932). 

* Donnelly v. Stromg, 175 Mass. 157, 55 N. E. 892 (1900); Hess v. Pettigrew, 261 
Mich. 618, 247 N. W. 90 (1933). 
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As mentioned above there are some situations in which an affirmative 
representation is not a requisite, concealment being considered sufficient. 
In these instances the concealed information is of a sort which the law re- 
quires a prospective spouse to volunteer—matters concerning which there 
is an implied representation by parties to a marriage contract. 

In the instant case the marriage ceremony took place in New York, so 
the court invoked what is found to be the rules of law governing annul- 
ment for fraud in that state, resting its decision on the broad ground that 
there was a “concealment which so affected the consent of one of the parties 
as to make the marriage contract invalid.” ** The language of the opinion 
and the New York cases cited suggest that the court applied the same test 
of materiality to the alleged deception it would have applied had the suit 
been for the rescission of a commercial contract. 


The decision reached by the court comports with the rationale of the 
New York cases, but it is doubtful whether a similar result would have been 
reached under the prevailing laws of the majority of jurisdictions. No men- 
tion was made of the reason or reasons for which Damaskinos was subject 
to deportation, but, whatever the reason, it is improbable that its conceal- 
ment constituted a fraud going to the essentials of the marriage. If the fact 
that he was subject to deportation, without regard to the reason, was the 
sole basis for the allegation of fraud, this case seems somewhat analogous to 
those involving deception as to social standing. In such cases the courts, 
other than those of New York, have almost uniformly denied annulment. 

However, it was established that Damaskinos married the libellant to 
prevent his deportation, and if in truth this was his sole purpose, a court 
might find that he never intended to assume the marital obligations and 
therefore annul the marriage for promissory fraud. If the case were pre- 
sented on this basis, the fact that there was no cohabitation or consumma- 
tion would be of considerable evidentiary importance. 

A consideration of the actual facts presented, without resort to infer- 
ence, suggests the conclusion that the case represents a correct application 
of New York law, but that the decision would have been otherwise had 
the laws of some other jurisdiction been controlling. 


Cuar.es I. Hopkins 


MUNICIPAL CORPORATIONS—Licensing Public Utilities for Use of 
Streets. (Illinois) 


The Village of Lombard granted the Illinois Bell Telephone Co. a 
franchise in 1922 to construct, erect, and maintain telephone poles in the 
village. In 1946 the city council terminated the agreement, as provided for 


* Damaskinos v. Damaskinos,—Mass.—, 89 N. E.2d 766, 768 (1950). 
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in the franchise, and enacted an ordinance which provided, in substance, 
that anyone who maintained or installed wires or pipes “in, on, under or 
over any street, sidewalk, parkway or other public place in the village” 
should file quarterly a statement of gross receipts with the village and “shall 
pay the village for the privilege of so maintaining such equipment a sum 
equivalent to 3 per cent of the gross receipts” for the services rendered to 
premises within the village. The defendant failed to file a statement of 
its gross receipts. The village sought a writ of mandamus to compel the 
defendant to file this statement and to pay the penalties assessed under the 
ordinance. The lower court dismissed the complaint. On appeal, held: 
Affirmed. The fee required by the ordinance is a tax on the privilege of 
doing business within the municipal corporation, and the municipal corpor- 
ation is without statutory authority to levy such a tax. Village of Lombard 
v. Illinois Bell Telephone Co., 405 Ill. 209, 90 N. E.2d 105 (1950). 


If the Court had sustained the ordinance in question they would have 
rejected well-established precedents in the law of municipal corporations. 
The power to regulate and control the streets lies primarily with the state. * 
The state may delegate this power to the cities, but there is no inherent 
power in the municipalities to control, tax, or regulate the streets. * There- 
fore, the exact extent of municipalities’ power over their streets depends 
upon the judicial construction of a legislative delegation. In Illinois the 
legislature has granted municipalities the “power to regulate” the use of 
the streets.° The power of regulation generally takes the form of prohibit- 
ing certain uses of the street or granting the right to use the street for a 
particular function. The power further includes the right to regulate street 
traffic and other matters which pertain to the public health and safety. * 
However, the power to regulate does not impart to the grantee the right to 
license a paricular use as a means of realizing revenue.* The city may re- 
quire a license, issued only on the payment of a fee, for certain uses of the 
streets. But this license can only be sustained under the police or regulatory 
power and the fee charged, therefore, must have a reasonable relation to the 
cost of the regulation.’ One could speculate at this juncture on aligning 
the rule which requires relation of the fee to the cost with the parking meter 
ordinances, which have been upheld as regulatory devises,’ but have never- 
theless proved extremely lucrative. However, the ordinance of Lombard 


Ferguson Coal Co. vy. Thompson, 342 Il]. 20, 174 N. E. 896 (1931). 

* Littell v. City of Peoria, 374 Ill. 344, 29 N. E.2d 533 (1940); City of Chicago Vv. 
Chicago Beverage Co., 372 Il. 33, 22 N. E 2d 708 (1939). 

“fur. Rev. Srat., c. 24, § 23-10 (1949). 

*4 McOunuin Municivat Corporations § 1415 (2d ed. 1943). 

*Chicago v. R & X Restaurant, 369 Ill. 65, 15 N. E.2d 725 (1938); 3 McQuiLuin op. 
cit. supra note 4, $ 1089. 

*Klever Shampay Karpet Kleaners v. Chicago, 323 Ill. 368, 154 N. E. 131 (1926). 

‘City of Bloomington v. Wirrick, 381 Ill. 347, 45 N. E.2d 852 (1942). 
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was apparently a revenue measure and it appears that the Court was on firm 
ground in declaring the tax invalid. 


The plaintiff attempted to eliminate the vice of a license tax by con- 
tending that the charge was “in the nature of a rental.” Although the 
Court did not decide the case on this contention, they did discuss the issue 
raised. In the “pole tax” cases * the Court indicated that a city could levy a 
charge, in the nature of a rental, for the use of its streets. In these cases the 
municipality had charged the public utility a flat fee of one dollar for each 
pole in the city. There were provisions in the charters of the cities which 
would have sustained the tax. Nevertheless, the Court based its decision on 
broader grounds and sustained the power of the cities to charge a rental for 
the use of their streets. These decisions may easily be distinguished from 
the present case on the basis of how the tax or fee was determined. In the 
former cases the fee was a flat sum for each pole and therefore in the form 
of a rental, while in the instant case the tax was levied in relation to the 
gross receipts of the utility, which is in substance a tax on the privilege of 
doing business. However, it is impossible to read the present decision with- 
out feeling that such a rental would no longer be sustained by the Court. 
The Court could find no authority for renting the streets from the 100 
powers which had been granted the municipalities by the General Assembly. 


The utility company’s right to use the streets is a privilege which the 
city may withhold at its discretion.’ But the right to refuse the privilege or 
the right to exclude from the use of the streets does not carry with it the 
right to license for purposes of revenue. '” However, the municipality may 
require compensation as a condition to the right of the public utility to use 
the streets.’* Thus in the present case, if the city had enacted a bilateral 
agreement with the utility company, when their original franchise expired, 
which had exacted a fee of 3 per cent of the company’s gross receipts, it 
would appear that the Court would be bound by precedent to declare the 
agreement valid. Such a condition would be considered a covenant in a 
contract. By accepting the franchise, the company would have been 
deemed to have accepted the condition. '* The city’s power in such a case 
would be contractual and not subject to the limitations where a unilateral 
ordinance is enacted. However, the practical difficulty in utilizing such a 
method is insurmountable. The utility company could refuse to accept the 
franchise, and thereby withhold indispensable services from the inhabitants 


*City of Peoria v. Postal Telegraph-Cable Co., 274 Ill. 568, 113 N. E. 968 (1916); 
City of Springfield v. Postal Telegraph-Cable Co., 253 Ill. 346, 97 N. E. 672 (1912). 

* Geneseo v. Illinois Northern Utilities Co., 378 Ill. 506, 39 N. E.2d 26 (1941). 

"See note 5 supra. 

“'Venner v. Chicago City Railway Co., 236 Ill. 349, 86 N. E. 266 (1908). 

“Byrne v. Chicago Gen. Ry. Co., 169 Ill. 75, 48 N. E. 703 (1897), aff'd 63 Ul. 
App. 438 (Ist Dist. 1897); Chicago Gen. Ry. Co. v. Chicago, 176 Ill. 253, 52 N. E. 880 
(1898). 













































298 LAW FORUM [Vor. 1950 


of the municipality. Unless the municipality had a means of substituting 
these services, public demand would coerce the city authorities to reach an 
agreement with the utility company. 


The case represents more than just the legal controversy involved. It 
is another mile-stone in the battle of the public utilities against control by 
the municipalities. The Illinois Commerce Commission has general super- 
visory and rate-fixing power over public utilities.** However, in the 
Geneseo case, ** the Court held that the power of cities to exclude from 
using the streets for any particular purpose was paramount to the powers of 
the Commerce Commission in regulating the public utilities. This provides 
for divided control over the utilities and should be deemed inadvisable. *® 
The Village of Lombard was attempting, under the ordinance in question, 
to include within the power to exclude, the power to tax. Such a result, 
even though logical, does not follow. 


It is suggested that the Court has followed established rules of judicial 
construction in arriving at the present state of the law in regard to munici- 
palities and the extent of their power over public utilities. It would seem 
imperative that the General Assembly eliminate by legislative fiat the con- 
fusion which abounds in this field. 


Joun S. RENDLEMAN 


MUNICIPAL CORPORATIONS—Maintenance of Traffic Control Sig- 
nals Held to be a Corporate Function. (Illinois) 


The plaintiff as executrix sued the city of East Moline for the wrongful 
death of her husband in a traffic accident. The action was based upon the 
alleged negligence of the city in failing to maintain traffic signals properly. 
The city had installed four traffic signals at a busy intersection, one of 
which had been accidentally destroyed five and one-half days prior to the 
collision. The city had made no repairs and had allowed the other three 
signals to operate as usual. As a result the deceased, relying on the green 
signal controlling his approach, had entered the intersection and been struck 
by a car entering the intersection from the direction ordinarily controlled 
by the missing signal. Judgment was for the plaintiff. The city appealed, 
contending that the operation of traffic signals was a governmental function 
which relieved the city from liability in tort. Held: Judgment affirmed. 
The proper maintenance of traffic signals once installed is a corporate func- 
tion for which a municipal corporation is liable in tort. Johnston v. City of 
East Moline, 405 Ill. 460, 91 N. E.2d 401 (1950). 


* Tut. Rev. Srat., c. 111 2/3, § 8 (1949). 

*“ Geneseo v. Illinois Northern Utilities Co., 378 Il. 506, 39 N. E.2d 26 (1941). 
* For an excellent discussion of the problem involved see 30 It. B. J. 255 (1942). 
* Johnston v. City of East Moline, 338 Ill. App. 220, 87 N. E.2d 22 (2nd Dist. 1949). 
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In its appeal the city placed great reliance upon the fact that the vast 
majority of decisions in other jurisdictions have held that a city was exer- 
cising a governmental rather than a corporate function in maintaining traffic 
control systems.* In fact, one court went to the questionable extreme of 
holding that a city maintenance man was engaged in a governmental ac- 
tivity when, enroute to replace a bulb in a stop light, he negligently injured 
a pedestrian. * However, it should be noted that some of the decisions did 
not escape without dissents. ¢ 


The courts of at least one other state have imposed liability upon 
municipal corporations for the improper maintenance of traffic signals. * 
However, this result was reached by construing the statutes allowing a 
municipal corporation to designate stop streets and requiring it to erect the 
proper signals as being a sufficiently clear pronouncement of the legislative 
intent to depart from the common law and impose a liability for tort. The 
Illinois Court carefully pointed out that the city was under no statutory 
duty to construct automatic traffic signals, but having once constructed 
them it was under a duty to maintain them properly. 


The argument advanced in such cases by municipal corporations seek- 
ing to escape tort liability is that a distinction should be made between the 
maintenance of streets and the control of the flow of traffic. Most courts 
accept this position and state that were it not for the traffic signals a police- 
man would be directing the flow of traffic, and his acts would be clearly 
governmental rather than proprietary, and hence there would be no liability. 
The Illinois Supreme Court was not willing to accept this simple explana- 
tion. Rather the court chose to analyze this aspect of the division between 
corporate and governmental functions in view of the specific facts of the 
case. 


It is a well settled principle of law that an Illinois municipality is liable 
to one injured due to the negligence of the city in the exercise of its corp- 
orate or proprietary functions. The care and maintenance of the streets 


*Dorminey v. City of Montgomery, 232 Ala. 47, 166 So. 689 (1936); Avey v. West 
Palm Beach, 152 Fla. 717, 12 So.2d 881 (1943); Sandmann v. Sheehan, 279 Ky. 614, 131 
S. W.2d 484 (1939); Auslander v. City of St. Louis, 332 Mo. 145, 56 S. W.2d 778 
(1933); Vickers v. City of Camden, 122 N. J. L. 14, 3 A.2d 613 (1939); Martin v. 
Canton, 41 Ohio App. 420, 180 N. E. 78 (1931); Kirk v. City of Muskogee, 183 Okla. 
536, 83 P.2d 594 (1938); Baker v. Waco, 129 S. W.2d 499, (Tex. Civ. App. 1939). 
Formerly the New York courts held in accord with the above cited cases, and denied 
liability, Cleveland v. Town of Lancaster, 264 N. Y. 568, 191 N. E. 568 (1934). Since 
the passage of the tort claims act, a different result has been reached in New York, 
Dulinak v. State, 177 Misc. 368, 30 N. Y. S.2d 796 (1940). 


* Hodges v. Charlotte, 214 N. C. 737, 200 S. E. 391 (1939). 


‘Three judges dissented from the opinion in Avey v. West Palm Beach, and two 
judges dissented from the opinion in Auslander v. City of St. Louis, cases cited in note 
2 supra. 

* Phinney v. City of Seattle, 208 P.2d 879 (Wash. 1949). 
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and sidewalks of a municipality is considered to be one of these functions; ° 
however, this is not the only activity to which liability attaches. The city 
is also held liable for those voluntarily assumed acts meant for the benefit 
and convenience of its citizens, rather than for the people of the state as a 
whole.” This tort liability does not extend to counties, * townships, * and 
park districts, *° in the absence of statute. The distinction the court makes 
is that such governmental units are created by statute as political sub- 
divisions of the state. They are formed without the consent of their in- 
habitants for specific and limited purposes considered to be strictly 
governmental. On the other hand municipal corporations are created by 
voluntary acts of the people living in the local community. 


In its opinion the Supreme Court cited and discussed the case of 
Johnston v. City of Chicago ™ in which a city was held liable to one injured 
as a result of the negligence of a city employee hauling books from the main 
library to a substation. The court held that the city was under no legal ob- 
ligation to establish a library, which was solely for the use and benefit of 
the local citizens and not for the purpose of carrying out the police power 
of the state. It was therefore, a voluntarily assumed act for which a city 
must assume liability. An Illinois municipal corporation has also been held 
liable to one negligently injured by high voltage wires used in connection 
with its police and fire protection systems. * 


The Court also cited and discussed the case of Roumbos v. City of 
Chicago ** in which the city was held liable for the wrongful death of a 
child caused by the negligent burning of rubbish by a street cleaner. The 
City argued that cleaning its streets was in the interest of preserving public 
health and hence a furtherance of the police power. The Court did not 
accept this argument since it felt that “in almost all affairs of purely local 
concern some indirect relation may be traced to a matter of health, safety, 
or other subject of governmental cognizance.” The city street cleaner was 
considered to be primarily engaged in the corporate function of street care, 


‘City of Chicago v. Seben, 165 Ill. 371, 46 N. E. 244 (1897); City of Chicago v. 
Gallagher, 44 Ill. 295 (1867). 

" Johnston y. City of Chicago, 258 Ill. 494, 101 N. E. 960 (1913). Numerous Illinois 
cases contain broad language to the effect that a municipal corporation is liable for 
those acts which are voluntarily assumed and for a local benefit. However, in Tollef- 
son v. City of Ottawa, 228 Ill. 134, 81 N. E. 823 (1907), the maintenance of a city hos- 
pital was held to be a governmental function, as was the operation of a municipal swim- 
ming pool in the case of Gebhardt v. Village of La Grange Park, 354 Ill. 234, 188 
N. E. 372 (1933). 

*White v. County of Bond, 58 Ill. 297 (1871); Hedges v. County of Madison, 6 
I. §67 (1844). 

* Town of Waltham v. Kemper, 55 Ill. 346 (1870). 

* La Pitre v. Chicago Park District, 374 Ill. 184, 29 N. E.2d 81 (1940). 

258 Lil. 494, 101 N. E. 960 (1913). 

* Devine v. City of Chicago, 213 Ill. App. 299 (ist Dist. 1919). 

332 Ll. 70, 163 N. E. 361 (1928). 
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and the Court refused to look further at the incidental benefits of such care 
and allow the city to escape liability. The Illinois courts have also imposed 
liability upon cities, in one instance, when a stop sign fell upon a child in- 
juring him ** and, in another instance, when a caustic solution in a damaged 
stop light injured the plaintiff.** The liability in these cases was based upon 
the premise that the sign or signal was a physical defect in the street. 


It is not altogether clear from the opinion in the instant case whether 
the Court based its decision upon Johnston v. City of Chicago and con- 
sidered the traffic control lights to be a separate and distinct corporate 
undertaking to which liability attached, or whether it based its decision upon 
the Roumbos case and considered the non-functioning traffic light to be a 
physical defect connected with the street. A reasonable construction of the 
opinion could be that the court felt that using either of the lines of authority 
would lead to the same result. The extension of either theory of liability 
to cover this situation is reasonable. 


The willingness of the Illinois court to continue to expand those rules 
of law which offer some recompense to those injured as a result of negli- 
gence on the part of municipalities is encouraging. The anachronistic 
doctrine of governmental immunity from tort liability cannot be erased in 
a single judicial decision; however, those situations where it is applied can 
be severely limited. 

KENNETH R. SHorts 


OIL AND GAS—Alienability of Lessor’s Remaining Interest Under an 
Oil-and-Gas Lease. (Illinois) 


The grantors conveyed land to the appellees, subject to an oil- and-gas 
lease, and reserved “all benefits and profits therefrom.” Thereafter, the 
grantors conveyed to the appellants “all right, title and interest in and to all 
oil, gas and minerals in and under” this same land, adding that the deed was 

“intended to convey all our royalty interest in the oil and gas lease.” The 
lease has now been canceled and the appellees have sued to quiet and con- 
firm title. The appellants claim that the grantors’ reversionary right, re- 
maining after the oil-and-gas lease, was excepted from the deed to the appel- 
lees, and that it passed to the appellants. The lower court decreed that the 
grantors reserved only their royalty interest and that all other title and 
interests passed to the appellees. Held: Decree affirmed. The grantors by 
the oil-and-gas lease created a determinable fee and the remaining interest 
was a possibility of reverter which is incapable of alienation or devise, 
though it may be inherited. Thus, even if the possibility of reverter could 
be construed as a benefit arising from the lease which was reserved, the con- 
veyance to the appellants was ineffectual to convey that interest. The 


“ Scarpaci v. Chicago, 329 Ill. App. 434, 69 N. E.2d 100 (Ist Dist. 1946). 
” Koch v. Chicago, 297 Ill. App. 103, 17 N. B.2d 411 (Ist Dist. 1938). 
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grantors reserved only their royalty interest in the conveyance to the ap- 
pellees, and could, therefore, convey only their royalty interest to the 
appellants. This interest concluded with the cancellation of the lease. 
Deverick v. Bline, 404 Ill. 302, 89 N. E.2d 43 (1949). . 


The Illinois Supreme Court was one of the first tribunals in the country 
to call an oil and gas lease a freehold estate, * but this is the first decision in 
which the Court has named such an estate a determinable fee and has ques- 
tioned the power of the lessor to convey his reversionary interest. 


It has never before been doubted that a lessor could convey his rever- 
sionary interest in the oil and gas in place. The thousands of mineral and 
royalty deeds recorded throughout the country are practical evidence of this 
statement, and their legal effect of conveying the remaining mineral interest 
of the lessor has always been upheld.* “After a fee owner of land has 
leased it for oil and gas purposes, he has three distinguishable legal interests 
in the land and minerals. He has ownership of the land subject to the lease, 
the right to receive the rents and royalties under the lease, and a reversionary 
fee interest in the minerals in place.” * But, having called the freehold estate 
a determinable fee under Illinois law, the Court correctly named the re- 
maining interest a possibility of reverter and therefore inalienable in 
Illinois. * Other courts have similarly construed the transaction, * but they 
were not hampered with the judicial precedent and statutory law making 
the possibility of reverter inalienable. More often, the courts have merely 


'Daughetee v. Ohio Oil Co., 263 Ill. 518, 105 N. E. 308 (1914); Watford Oil & Gas 
Co. v. Shipman, 233 Ill. 9, 84 N. E. 53 (1908). 

* Vanderbork v. Busiek, 126 F.2d 37 (C. C. A. 7th 1942); Elk Horn Coal Corp. v. 
Casebolt, 38 F.2d 37 (C. C. A. 6th 1930); Smith v. Grubb, 402 Ill. 451, 84 N. E.2d 421 
(1949); Triger v. Carter Oil Co., 372 Ill. 182, 23 N. E.2d 55 (1939); Jones v. Bell, 304 
Ky. 827, 202 S. W.2d 641 (1947); Stanley v. Slone, 216 Ky. 114, 287 S. W. 360 (1926); 
Gillispie v. Blanton, 214 Ky. 49, 282 S. W. 1061 (1926); Koenig v. Calcote, 199 Miss. 435, 
25 S.2d 763 (1946); Wright v. Carter Oil Co., 97 Okl. 46, 223 Pac. 835 (1923); Acklin v. 
Fuqua, Tex. Civ. App., 193 S. W.2d 297 (1946); Patek v. Duncan, Tex. Civ. App., 178 
S. W.2d 577 (1944); Jensen v. Wilkinson, Tex. Civ. App., 133 S. W.2d 982 (1939); 
Murphy v. Jamison, Tex. Civ. App., 117 S. W.2d 127 (1938); Theo Oil Co. v. Thomas, 
lex. Civ. App., 108 S. W.2d 555 (1937); Alvey v. Jones, Tex. Civ. App., 95 S. W.2d 
980 (1936); Caruthers v. Leonard, Tex. Com. of App., Sec. B, 254 S. W. 779 (1923). 

*3 Summers, Ow ann Gas § 601 (1939); accord, 24 Am. Jur., Gas ann O11 § 95 
(1939). 

“Sur. Rev. Srar., c. 30, § 37(b) (1949); Pure Oil Co. v. Miller-McFarland Drilling 
Co., 376 Ill. 486, 34 N. E.2d 854, 135 A. L. R. 567 (1941); Regular Predestinarian Baptist 
Church v. Parker, 373 Ill. 607, 27 N. E.2d §22, 137 A. L. R. 635 (1940); North v. 
Graham, 235 Ill. 178, 85 N. E. 267 (1908); 1 Tirrany, Rear Property § 220 (1939); 
2 Id. § 314. 

* Bailey v. Federal Land Bank of New Orleans, 206 Miss. 354, 43 S.2d 375 (1949); 
Murphy v. Jamison, Tex. Civ. App., 117 S. W.2d 127 (1938); Alvey v. Jones, Tex. Civ. 
App., 95 S. W.2d 980 (1936); Johnson v. Montgomery, Tex. Civ. App., 31 S. W.2d 160 
(1935); Queen v. Turman, Tex. Com. of App., Sec. A, 257 S. W. 1092 (1924). 
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referred to it as a “reversionary interest,” * or similar denomination, ‘ exist- 
ing in the lessor upon leasing the oil and gas rights in the land. 

Under the common mineral and royalty deed, * the lessor-grantor con- 
veys not only rents and royalities under an existing lease, but also an interest 
in the reversionary mineral fee to the grantee. “It is probably a rare situa- 
tion where either the grantor or grantee actually intends to buy or sell the 
royalty interest only.” ® The reason for this is that a lease may be termi- 
nated under a drilling, delay rental, surrender or forfeiture clause. The 
grantee of only a royalty interest under a present lease would have his in- 
terest concluded the day after purchase if the lessee should then surrender, 
or the lease should otherwise be terminated. The Illinois Supreme Court 
has never doubted that such deed conveyed the lessor’s interest in the oil and 
gas in place, subject to the existing oil and gas lease, nor have the courts in 
other jurisdictions. *° The Court in effect so held even in the instant case. 
After discussing the estate and reversionary interest created by the lease 
(determinable fee and possibility of reverter), the Court went on to say 

“there remains for consideration the question whether or not the reservation 
in the Fredericks (grantors) deed to the Devericks (appellees) may be con- 
strued as reserving title to the oil and gas in the grantors.”** The Court 
concluded “that neither by word nor action of law can the Fredericks be 
said to have excepted other than their royalty interest in the leases when 
they made their conveyances to the Devericks,” ** and they therefore could 
convey to the appellants no more than their royalty interest. This, then, 
leads to the conclusion that if the Fredericks excepted only their royalty 
interest, the reversionary interest in the oil and gas must have been conveyed 
to the appellees. 


The effect of the instant decision is that any purchase of a royalty in- 
terest from a lessor cannot be for a period beyond the existing lease, because 
the revers} nary interest—the possibility of reverter—is inalienable. ‘* This 


*Elk Horn Coal Corp. v. Casebolt, 38 F.2d 37 (C. C. A. 6th 1930). 

™Vanderbork v. Busiek, 126 F.2d 893 (C. C. A. 7th 1942) (“interest in the oil and 
gas in place”); Smith v. Grubb, 402 Ill. 451, 84 N. E.2d 421 (1949) (“interest in and to 
the oil and gas”); _Iriger v. Carter Oil Co., 372 Ill. 182, 23 N. E.2d 55 (1939) (“interest 
in the oil and gas”); Jones v. Bell, 304 Ky. 827, 202 S. W.2d 641 (1947) (“mineral in- 
terest”); Koenig v. Calcote, 199 Miss. 435, 25 S.2d 763 (1946) (“reversionary fee in- 
terest”); Acklin v. Fuqua, Tex. Civ. App., 193 S. W.2d 297 (1946) (“permanent in- 
terest in the minerals in place”), Jensen v. Wilkinson, Tex. Civ. App. 133 S. W.2d 
982 (1939) (“inchoate right to a reversion”); Theo Oil Co. v. Thomas, Tex. Civ. App., 
108 S. W.2d 555 (1937) (“interest in the oil and gas in place”). 

*For an example of the usual mineral-and-royalty deed, see Harley v. Magnolia 
Petroleum Co., 378 Ill. 19, 21, 22, 37 N. E.2d 760, 762 (1941); 7 Summers, Om anp Gas 
§ 1464-1470. 

*3 Summers, Oi ano Gas § 601. 

* Cases cited note 2 supra. 

"™ Deverick v. Bline, 404 Ill. 302, 306, 89 N. E.2d 43, 45 (1949). 

4 Id. at 306, 89 N. F.2d at 46. 

* Id. at 306, 89 N. E.2d at 45. 
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result can perhaps be best shown by an illustration of an ordinary mineral- 
and-royalty deed conveyance by which such interests are almost universally 
conveyed in Illinois: A executes an oil-and-gas lease to L in the usual form ** 
to the 80 acres which A owns in fee. A thereafter executes a mineral-and- 
royalty deed to B in an undivided ¥, interest in and to all the oil and gas 
in and under the 80 acres, subject to the existing lease to L, together with all 
the rents and royalties payable to the granted undivided interest in the 80 
acres under the existing lease. The lease to L then terminates by surrender. 
At this point, A and B are tenants in common of a present interest in the oil 
and gas in place. ** But the Court in the instant case is saying that B has no 
interest, that his interest would be concluded and all the remaining minerals 
would revert to A, because the reversionary interest in the minerals, the 
“possibility of reverter,” is “inalienable.” Yet, if A should then attempt to 
make a new oil-and-gas lease, every oil company in the country would insist 
on B joining in this new lease, despite the decision of this case. 


Perhaps the Illinois Supreme Court did not contemplate such a result, 
but by their decision a mineral-and-royalty deed in Illinois can convey only 
a royalty interest in an existing Jease. 


Joun F. McKinzie 


SEARCHES AND SEIZURES—Extent of Permissible Search Incident to 
Lawful Arrest. (United States) 


The defendant was convicted of the possession and sale of postage 
stamps bearing forged overprints.* Ten days prior to his arrest, defendant 
had sold four stamps bearing forged overprints to a postal inspector. Armed 
with a valid warrant for arrest based on this sale and information obtained 
from a printer who had forged the overprints, the federal officers arrested 
the defendant in his place of business, a one-room office open to the public. 
At this time, and over the objections of the defendant, the officers searched 
his desk, safe, and file cabinets, finding 573 stamps bearing forged overprints. 
Upon trial the defendant made timely motions for the suppression of the 
evidence pertaining to the 573 stamps seized, all of which were eventually 
denied. The court of appeals reversed on the ground that since the officers 
had had time to procure a search warrant and had failed to do so the search 


“7 SumMers, Ow ann Gas § 1151 (“It is agreed that this lease shall remain in 
force for a term of .... years from this date, and as long thereafter as oil or gas; or 
either of them, is produced from said land by lessee . . A 

*® Vanderbork v. Busiek, 126 F.2d 893 (C. C. A. 7th 1942); 3 Summers, Or AND 
Gas § 606; 2 Tirrany, Reat Property § 426, 427. 

* The stamps involved were genuine postage stamps. At certain times the Govern- 
ment has printed the names of particular states or territories on stamps prior to sale. 
Stamps bearing these overprints have an unusual value to philatelists. 
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was illegal, and the evidence should have been excluded.* On appeal, held: 
Reversed. The motion to suppress the evidence was properly denied by 
the district court. The search of the defendant’s office, incident to a law- 
ful arrest, was valid and reasonable even though the officers had had time to 
secure a search warrartt, and such search did not contravene the provisions 
of the Fourth Amendment.* United States v. Rabinowitz, 339 U. S. 56, 
70 Sup. Ct. 430 (1950). 

In adopting the Constitution, the “writs of assistance,” by which the 
king’s officers were empowered to search for virtually anything anywhere, 
loomed large in the minds of the founding fathers.* In an effort to safe- 
guard the citizen and supply magisterial control over possibly over-zealous 
police officials, the Fourth Amendment was ratified. ° 


Three approaches to the problem of protection of the citizen from un- 
bridled searches and seizures have been used with varying success by Ameri- 
can jurisdictions: (1) punishment of irresponsible officers under the criminal 
law, ° (2) the award to the wronged person of a civil cause of action against 
the officers,’ and (3) denial of admissability to the evidence obtained 
through the illegal search. * The third method was adopted in 1914 by the 
United States Supreme Court as the most effective sanction against illegal 
searches and seizures in the celebrated case of Weeks v. United States.® 
This “federal rule” in effect modifies the usual dogma that the courts will 


* United States v. Rabinowitz, 176 F.2d 732 (C. C. A. 2d 1949). 

*U. S. Const. AMenp. IV: “The right of the people to be secure in their persons, 
houses, papers, effects, against unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the person or things to be 
seized.” The identical provisions is included in the Int. Const. Art. II, § 6. 

*The most vociferous opponent of these writs was James Otis and his rallying 
cry of “Every man’s home is his castle” is credited with unifying opposition to these 
warrents. 10 ApaMs, Works oF JoHN ApaMs 247 (1850-56). The general warrant was 
abrogated in England by the case of Entick v. Carrington, 19 How. St. Tr. 1029 (1765). 

‘For an interesting study of the history of the Fourth Amendment, see Lasson, 
The History and Development of the Fourth Amendment to the United States Con- 
stitution, 55 JoHN Hopkins University Srupigs in HistoricaL AND PouiticaL ScieNce 
(1937). 

‘This method is regarded with little favor by most American jurisdictions. See 56 
C. J. Searches and Seizures § 217. 

"The twenty-nine states relying on this “civil cause of action” approach are: 
Alabama, Arkansas, California, Colorado, Connecticut, Delaware, Georgia, lowa, Kansas, 
Louisiana, Maine, Maryland, Massachusetts, Minnesota, Nebraska, Nevada, New Hamp- 
shire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Pennsylvania, South Carolina, Texas, Utah, Vermont and Virginia. 

* This is the rule followed by the Illinois courts. People v. Dalpe, 371 Ill. 607, 21 
N. E.2d 704 (1939). Sixteen other states following this rule are: Florida, Idaho, Indiana, 
Kentucky, Michigan, Mississippi, Missouri, Montana, Oklahoma, Oregon, South Dakota, 
Tennessee, Washington, West Virginia, Wisconsin and Wyoming. For a critical dis- 
cussion by an opponent of the rule, see Wigmore, Using Evidence Obtained by Illegal 
Search and Seizure, 8 A. B. A. J. 479 (1922). 

®232 U.S. 383, 34 Sup. Cr. 341 (1914). 
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not inquire into the source of evidence.’° Since the Weeks decision a 
growing body of case law demarcating the area of prohibited searches and 
seizures has developed. 


The right to search the person of the one arrested has long been a 
recognized incident of lawful arrest, ** but search of one’s possessions was 
originally limited to the premises in the immediate control of the person ar- 
rested.’** The Court in later decisions condemned general exploratory 
searches and “fishing expeditions,”’* but distinguished such from searches 
having as their objective the “fruits and instrumentalities of the crime for 
which the arrest was made,” ** holding that anything found in the latter 
might lawfully be seized. ** 


In Harris v. United States ** the Supreme Court, in a clear-cut and far- 
reaching decision, lowered the constitutional bars to police action. In that 
case the defendant was arrested on a warrant for forgery and the arresting 
officers, without a search warrant, ransacked his entire apartment, seeking 
checks believed to have been stolen by the defendant and used in connection 
with the forgeries. The checks were not located, but illegal draft registra- 
tion cards were found among defendant’s personal papers. He was con- 
victed of unlawful possession of these cards. The Court, by a 5 to 4 de- 


* 8 Wicmore, Evipence § 2183 (3d ed. 1940); Commonwealth v. Dana, 2 Metc. 329 
(Mass. 1841). The Supreme Court has recently held that the Fourth Amendment does 
not apply to the states. Wolf v. Colorado, 338 U. S. 25, 69 Sup. Cr. 1359 (1949); com- 
ment, [1949] Law Forum 732, see National Safe Deposit Co. v. Stead, 232 U. S. 58, 71 
(1914); Byars v. United States, 273 U.S. 28, 32, 47 Sup. Cr. 248, 251 (1927). Evidence 
obtained by illegal search in which federal officers did not participate is admissable in 
federal courts. Burdeau v. McDowell, 256 U. S. 465, 41 Sup. Ct. 574 (1921). 

* CoRNELEIUS, THE Law or SEARCH AND SeIzuRE (2d ed. 1930); Fraenkel, Concern- 
ing Searches and Seizures, 34 Harv. L. Rev. 361 (1921); Fraenkel, Recent Developments 
in the Federal Law of Searches and Seizures, 33 lowa L. Rev. 472 (1948); Harno, Evi- 
dence Obtained by Illegal Search and Seizure, 25 Int. L. Rev. 303 (1925); Ramsey, 
Acquisition of Evidence by Search and Seizure, 47 Micu. L. Rev. 1137 (1949); Waite, 
Reasonable Search and Research, 86 U. or Pa. L. Rev. 623 (1938); Wingren, A Short 
Review of the Law on Searches and Seizures and Motion to Suppress Evidence, 18 
Rocky Mr. L. Rev. 345 (1946). 

® Dillon v. O’Brien and Davis, 16 Cox Crim. Cas. 245 (Ex. 1887). 

* Marron v. United States, 275 U. S. 192, 48 Sup. Cr. 74 (1927); Agnello v. United 
States, 269 U. S. 20, 46 Sup. Cr. 4 (1925); Weeks v. United States, 232 U. S. 383, 34 Sup. 
Cr. 341 (1914). 

“United States v. Lefkowitz, 285 U. S. 452, 52 Sup. Ct. 420 (1932); Go-Bart Im- 
porting Co. v. United States, 282 U. S. 344, 51 Sup. Ct. 153 (1930). An exception is 
made in cases of searches of means of transportation due to the rapidity with which 
such vehicles can leave the jurisdiction in which the search warrant may be obtained. 
Carroll v. United States, 267 U. S. 132, 45 Sup. Cr. 280 (1925). 

* Marron v. United States, 275 U. S. 192, 48 Sup. Ct. 74 (1927); Agnello v. United 
States, 269 U. S. 20, 46 Sup. Cr. 4 (1925). 

* United States v. Lindenfeld, 142 F.2d 829 (C. C. A. 2d 1944); Shelton v. United 
States, 50 F.2d 405 (C. C. A. 7th 1931). But see In re Ginsberg, 147 F.2d 749, 751 (C .C. 
A. 2d 1945). 

* 331 U. S. 145, 67 Sup. Cr. 1098 (1947), rehearing denied, 331 U. S. 867, 67 Sup. 
Cr. 1527 (1947). 
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cision, ** affirmed the conviction on the ground that the cards were the 
property of the Government and Harris’s possession of them constituted a 
continuing crime committed in the presence of the arresting officers and 
seizure of the documents was therefore lawful. It may be noted that Harris 
was arrested for a totally different crime. 


The Harris case occasioned a great deal of critical discussion in legal 
journals as well as adverse editorial comment in the lay press. *® In the next 
term the Court began a retreat from its position in the Harris case by a series 
of decisions *° culminating in Trupiano v. United States.** In the latter case 
the Court, again by a 5 to 4 decision, ** held that contraband seized in ar- 
resting the defendant while committing a crime in the presence of the 
arresting officers was inadmissable as evidence due to the fact that the of- 
ficers had had information of the presence of the contraband and had failed 
to procure a search warrant although time and opportunity permitted. The 
Court specifically held that a valid search warrant must be secured if reason- 
ably possible and that a valid arrest does not ipso facto legalize a search or 
seizure by arresting officers. ** 


In the principal case, the Court finds ample authority for its present 
position in the Harris decision which, according to this court, has never 
been overruled. In fact, the limited search in the Rabinowitz case was 
marked by specificity and the possession of the forged stamps was in itself 
a crime. ** The Court emphasized that the mandate of the Fourth Amend- 
ment is that the people shall be secure from unreasonable searches, ** and the 
relevant test is not whether it is reasonable to procure a search warrant, but 
whether the search itself was reasonable. * The Court specifically over- 
ruled the Trupiano case to the extent that it required a search warrant if 
such could be practicably obtained. ** 


The entire series of cases interpreting the “unreasonable searches and 
seizures” prohibition of the Fourth Amendment has turned on the Supreme 


* Justices Black, Burton, Douglas, and Reed joined Mr. Chief Justice Vinson in 
the majority opinion while Justices Frankfurter, Jackson, Murphy, and Rutledge dis- 
sented. 

*See Comments, 38 J. Crim. L. 244 (1947), 30 Minn. L. Rev. 207 (1947), 19 Miss. 
L. J. 118 (1947), 27 Ore. L. Rev. 236 (1947), and 96 U. or Pa. L. Rev. 128 (1947). 

* United States v. Di Re, 332 U. S. 581, 68 Sup. Cr. 222 (1948); Johnson v. United 
States, 333 U. S. 10, 68 Sup. Cr. 367 (1948). 

* 334 U.S. 699, 68 Sup. Ct. 1229 (1948). 

* Justices Douglas, Frankfurter, Jackson, and Rutledge joined Mr. Justice Murphy 
in the majority opinion while Justices Black, Burton, and Reed joined with Mr. Chief 
Justice Vinson in the dissent. 

* Trupiano v. United States, 334 U. S. 699, 708, 68 Sup. Cr. 1229, 1234 (1948). 

* 339 U.S. 56, 64, 70 Sup. Cr. 430, 434 (1950). 

* Italics by the Court. 

* United States v. Rabinowitz, 339 U. S. 56, 66, 70 Sup. Cr. 430, 435 (1950). 

* Ibid. 
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Court’s concept of “reasonableness” ** and the instant case is but an exposi- 
tion of the stand of the present court. As the Supreme Court’s interpreta- 
tion of “reasonableness” as applied to these searches without a search 
warrant must necessarily guide the lower federal courts in their application 
of the exclusionary rule, these courts have of late found themselves in the 
unenviable position of excluding evidence under the current interpretation 
only to have such changed before appeal. ** If judges of the appellate 
courts are in doubt as to the proper rule, one can well imagine the confusion 
which prevails among the officials charged with law enforcement. In the 
Rabinowitz case, it is interesting to note that the two justices, Clark and 
Minton, who have been appointed to the Court since the Trupiano decision 
have joined the dissenters of that case to form the present majority. *° 
Justices Murphy and Rutledge, the predecessors of these judges, dissented 
in the Harris case and were among the majority in the Trupiano decision. 
Whether the exclusionary rule is a judicial enforcement of a constitutional 
right or, as Mr. Justice Black contends, ** only an evidentiary policy adopted 
by the Supreme Court in the exercise of its supervisory powers over federal 
courts, it is unfortunate that a change of personalities on the Court should 
further confuse “a field already replete with complexities.” *? 


The decision in the instant case will engender much discussion and those 
who found danger, real or imaginary, lurking in the Harris decision ** will 
again raise their voices against this threat to the libertarian ideal. However, 
a compromise must necessarily be effected between maximum law enforce- 
ment on the one hand and civil liberties on the other, and it is submitted 
that our courts will continue to preserve the protection afforded the indi- 
vidual by the Fourth Amendment while permitting effective police action 
in enforcing our laws. 


Put B. JoHNsON 


*For an interesting tabular analysis of decisions interpreting the Fourth Amend- 
ment, see the appendix to Harris v. United States, 331 U.S. 145, 175, 67 Sup. Cr. 1098, 
1121 (1947). 

* The lower federal courts have uniformly adhered to the rule of the Trupiano 
case. United States v. Asendio, 171 F.2d 122 (C. C. A. 3d 1948); United States v. 
Horton, 86 F. Supp. 92 (W. D. Mich. 1949); see Powell v. Utz, 87 F. Supp. 811 (E. D. 
Tenn. 1950). 

*The Rabinowitz decision occasioned a 5 to 3 split in the Court, Mr. Justice 
Douglas being absent. Mr. Chief Justice Vinson and Justices Burton, Clark, and Reed 
joined Mr. Justice Minton in the majority opinion while Justices Black, Frankfurter, 
and Jackson dissented. 

“ Dissent in United States v. Rabinowitz, 339 U. S. 56, 66, 70 Sup. Cr. 430, 444 
(1950). 

* Trupiano v. United States, 334 U. S. 699, 716, 68 Sup. Cr. 1229, 1238 (1948). 

“See note 18 supra. Also Fraenkel, Recent Developments in the Federal Law of 
Searches and Seizues, 33 lowa L. Rev. 472 (1948). 
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STATUTE OF FRAUDS—Necessity of Stating Consideration in Memor- 
andum of an Oral Contract for Sale of Realty. (Illinois) 


In a bill for partition of certain real estate, the defendants filed a 
counterclaim for specific performance of an oral contract which they 
claimed to have with the plaintiffs. The counterclaimants relied on a 
memorandum of the contract to remove it from the Statute of Frauds. Re- 
plying to the counterclaim, the plaintiffs contended that the memorandum 
was insufficient in that it failed to state the consideration. The plaintiffs 
admitted that they had agreed orally to a consideration of $155 per acre. 
The memorandum contained this term. However, the plaintiffs claimed 
that without their knowledge or consent the counterclaimants had inserted 
the consideration subsequent to the signing of the memorandum and, there- 
fore, that the oral contract was unenforcable under the Statute of Frauds. 
The Circuit Court of Peoria County held the counterclaimants had failed 
to establish that the consideration was set out in the memorandum at the 
time it was signed. Further, with the consideration absent, the court held 
the writing insufficient to remove the contract from the Statute of Frauds. 
The counterclaim was dismissed, and a decree for partition was entered. On 
appeal to the Illinois Supreme Court, held: Decree affirmed. Section 3 of 
the Statute of Frauds * dispenses with the necessity of stating consideration 
in any “promise” or “agreement” required to be in writing. This applies 
to the cases set out in Section 1,* where the terms “promise” and “agree- 
ment” are used, but not to Section 2,* which requires “contracts” for the 
sale of lands to be in writing. This memorandum is insufficient in that it 
fails to specify the consideration. Hanlon et al. v. Hayes et al., 404 Ill. 362, 
80 N. E.2d 51 (1949). 


A reading of Section 3 of the Illinois Statute of Frauds * would reason- 
ably lead to the conclusion that consideration need not be stated in the 


*“The consideration for any such promise or agreement need not be set forth or 
expressed in the writing, but may be proved or disproved by parol or other legal evi- 
dence.” Itt. Rev. Siat., c. 59, § 3 (1949). 

*“That no action shall be brought, whereby to charge any executor or administra- 
tor upon any special promise to answer any debt or damages out of his own estate, or 
whereby to charge the defendant upon any special promise to answer for the debt, de- 
fault or miscarriage of another person, or to charge any person upon any agreement 
made upon consideration of marriage, or upon any agreement that is not to be per- 
formed within the space of one year from the making thereof, unless the promise or 
agreement upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized.” Int. Rev. Srar., c. 59, § 1 (1949). 

*“No action shall be brought to charge any person upon any contract for the 
sale of lands, tenements or hereditaments or any interest in or concerning them, for a 
longer term than one year, unless such contract or some memorandum or note thereof 
shall be in writing, and signed by the party to be charged therewith, or some other 
ag thereunto by him lawfully authorized in writing, signed by such party...” Iu. 

ev. Stat., c. 59, § 2 (1949). 

*See note 1 supra. 
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writing relied on to remove any oral transaction from the Statute of Frauds. 
By this decision, however, Section 3 does not apply to oral land contracts 
evidenced by memoranda, and consideration must be set out in such writings 
in order for them to be sufficient. The Court reached this decision on three 
principal grounds. (1) Though Section 3 is couched in general terms, the 
legislative purpose was to abrogate the rule applied in Patmor v. Haggard, * 
which required consideration to be stated in promises to answer for the 
debt, default, or miscarriage of another. (2) Section 3 is easily applicable 
to the transactions mentioned in Section 1 because of the Negotiable Instru- 
ment and Sales Acts, as well as the ability to establish consideration where 
there is a market value or where a reasonable value may be ascertained. 
However, it would be difficult to apply Section 3 to contracts for the sale of 
realty, since land generally has no fixed or reasonable value because of the 
many variable factors which make it desirable or salable. (3) The words 
“promise” and “agreement” in Section 3 refer back to Section 1 where those 
terms are used, but not to Section 2 where the word “contract” is used. 


This case appears to be the first to require a direct construction of Sec- 
tion 3, although this section was enacted in 1874. The Court pointed out 
that none of the cases cited by the parties contain more than dicta.° Like- 
wise, the cases relied on by the Court merely “recite,” without reference to 
Section 3, that price along with the other essentials must be set out in order 
to have a sufficient writing.” Thus, with the only case authority being 
dicta, the sole question is one of statutory construction. 


*78 Ill. 607 (1875). 

*Hanlon v. Hayes, 404 Ill. 362, 80 N. E.2d 51 (1949). Two cases cited by the 
parties which contain dicta indicate that Section 3 of the Statute of Frauds dispenses 
with the necessity of stating consideration in a memorandum of an oral contract for 
the sale of land. In Patmor v. Haggard, 78 Ill. 607 (1875), the instrument sued on 
was executed in 1873, and the statute of 1869 requiring consideration to be stated was 
necessarily applied. The Court specifically stated, however, that the rule requiring 
consideration to be stated had been changed by the revision of 1874 (Section 3). The 
consideration was set out in the memorandum in Ulisperger v. Meyer. Referring to the 
sufficiency of the memorandum, the Court said: “. . . it will be seen that the contract 
or writing relied upon contains all that is required by the statute, and more, as the 
statute does not require that the consideration shall be stated in the writing but author- 
izes it to be established by parol.” 217 Ill. 262, 266, 75 N. E. 482, 484 (1905). 

‘Leach v. Hazel, 398 Ill. 33, 74 N. E.2d 797 (1947). The basic issue was whether 
the vendors had signed any contract or memorandum. There was no issue in regard 
to the necessity of stating consideration, but the Court included “price” in a listing of 
the requisites of a sufficient memorandum. No reference was made to Section 3. Stein 
v. McKinney, 313 Ill. 84, 144 N. E. 795 (1924). A written contract was involved here 
in which consideration was stated; dictum indicated that price is necessary for a suf- 
ficient writing with no reference to Section 3. Elwell v. Hicks, 238 Ill. 170, 87 N. E. 
316 (1909). A receipt for an abstract was relied on as a memorandum here; it was 
found deficient in many respects, the principal one being that it failed to designate 
buyer and seller. Without reference to Section 3, price was recited as a requisite to 
a sufficient memorandum. Wood v. Davis, 82 Ill. 311 (1876). Consideration was set out 
in the writngs relied on here. The Court’s general listing of the requisites of a suf- 
ficient writing includes consideration, but the only authority cited is a case decided 
before the enactment of Section 3 and no reference is made to Section 3. 








ided 
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The Court first employs an historical approach to ascertain the legisla- 
tive intent as to the purpose of Section 3. Having pointed out the change in 
the English Statute of Frauds (subsequent to the decision in Wain v. Warl- 
ters*) which dispenses with the necessity of stating consideration in con- 
tracts of guaranty,® the Court says: “The same course was substantially 
followed in this State.” The case of Patmor v. Haggard *° and the change 
in the English Statute are said “doubtlessly” to have been the reasons for the 
enactment of Section 3. 


Since the Patmor case was decided in 1875, it seems highly improbable 
that the decision influenced the enactment of Section 3 in 1874. Also, the 
decision in the Patmor case indicates a conclusion contrary to that reached 
by the Court. That case involved an action of assumpsit on an instrument 
which set out a promise to pay $1,000. Payment on the promise was con- 
ditioned on the failure to convey certain real property to the plaintiff. One 
of the two defendants claimed he had signed as guarantor. He filed a plea 
contending that his promise was unenforceable under the Statute of Frauds, 
since the writing did not set out the consideration for his promise. Both 
defendants filed pleas which invoked the Statute of Frauds. They claimed 
that since the writing stated no consideration, it was an insufficient mem- 
orandum to remove a contract for the sale of land from the operation of the 
Statute. The plaintiff's demurrer was denied, and he appealed. Though the 
judgment for the defendant was affirmed, the Supreme Court held it was 
error to have overruled the plaintiff's demurrer to all the pleas. The de- 
murrer should have been sustained as to the plea which contended that the 
promise of guaranty was unenforceable since the consideration therefor was 
not stated. The Court said the plain terms of the Statute indicated that only 
the promise of guaranty need be in writing in order to remove it from the 
Statute. However, the writing was held insufficient as a memorandum of 
a contract for the sale of land. Since the “contract or some memorandum 
thereof” was required by the Statute to be in writing, the Court held that 
the failure to state the consideration made the writing insufficient. The 
Court specifically pointed out that the rule had been changed by the enact- 
ment of Section 3 in 1874, but that it could not be applied since the instru- 
ment relied on by the plaintiff was drawn in 1873.*? Thus, prior to the 
enactment of Section 3, it was unnecessary to state consideration in the 
memorandum of a promise to answer for the debt of another. It may 
reasonably be assumed that the purpose of Section 3 was to dispense with 
the necessity of stating consideration in the other transactions required by 
the Statute to be in writing. In Patmor v. Haggard, the Court apparently 


*5 East 10 (1804). This decision held that it was necessary to state consideration 
in promises of guaranty. 

* Mercantile Law Amendment Act, 19 & 20 Vicr., c. 97 (1856). 

* 78 Ill. 607 (1875). 

” Patmor v. Haggard, supra note 10. 
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thought that the rule had been changed in regard to memoranda of contracts 
for the sale of land. *? 

The difficulty of ascertaining the value of real property should not 
prevent the application of Section 3 to contracts for the sale of land. Ob- 
viously, there is no such problem in cases similar to the instant case where 
the party to be charged has admitted the consideration to which he agreed. 
The objection to this solution is that because the parties orally agreed on the 
consideration, it became an essential part of the contract, and the failure to 
state it in the memorandum is said to be fatal. There is authority supporting 
this objection, ** but it seems inapplicable and inequitable where, by statute, 
consideration need not be stated. Further, although there may be no fixed 
or market value on real property, its qualities are not so intangible as to 
render a determination of value impossible. Valid, objective evaluations of 
realty are, in fact, readily obtainable. ** 

Among recognized authorities, great conflict exists in regard to the 
exact technical definition of the terms “contract” and “agreement.” * Re- 
ferring to the use of these words in the Statute of Frauds, Williston states 
that “ ‘agreement’ though naturally a word of wider import than ‘contract’ 
seems, as used in the Statute of Frauds, to mean the same thing.” *° “Con- 
tract” and “agreement” are many times used as synonyms; the Court 
referred to the various transactions set out by the Statute of Frauds as 
“agreements” and as “contracts.” At one point, the Court said: 


“As originally enacted in 1676 this statute provided that no action 
could be maintained upon any agreement upon six diverse kinds of ac- 
tions, unless such agreement or a note or memorandum thereof was in 
writing, and signed by the parties to be charged. The several kinds of 
agreement requiring this writing were... .” "7 


[Emphasis added. ] 
The next paragraph of the Court’s opinion begins: 


“The contracts thus described in general terms in the Statute of 
Frauds include many different transactions ... .” 18 
{Emphasis added. ] 


* Patmor v. Haggard, 78 Ill. 607, 611 (1875) 

See cases cited in 37 C. J. S. Stature of Frauds § 199; also see cases cited in 
Browne, STATUTE oF Fraups § 376 (5th ed. 1895). 

* Although in some instances subjective feelings may influence a personal evalua- 
tion of a specific parcel of realty, the many factors which determine the objective value 
of the land are subject to reasonably accurate appraisal by competent real estate brokers. 
Certainly, in cases where a purchaser sues for breach of a contract for the sale of land, 
he is permitted to introduce evidence as to the “market” value of the property at the 
time of the breach. Dady v. Condit, 209 Ill. 488, 70 N. E. 1088 (1904); McMillan v. 
Betz, 224 Ill. App. 117 (2d Dist. 1922). 

* Brack, Law Dicrionary 84, 421 (3d ed. 1933); Bouvier, Law Dicrionary 60, 61, 
227 (Baldwin, 1946); Witiisron, Contracts § § 1, 2 (rev. ed. 1936). 

* Wixuiston, Contracts § 571. 

* Hanlon v. Hayes, 404 Ill. 362, 365, 80 N. E.2d 51, 53 (1949). 
* Id. at 366, 80 N. E.2d at 53. 
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It seems hypertechnical to base the construction of a section of a closely 
related statute such as the Statute of Frauds on the use of these terms. 


Perhaps the facts of the instant case contribute to make the Court’s 
construction of Section 3 seem tortured. The memorandum set out all the 
essentials of the oral contract except the consideration. The consideration 
agreed on was admitted, *® but the vendors (plaintiffs) subsequently became 
dissatisfied with the price and refused to complete the contract. By the 
decision in this case, if the parties had intentionally misstated the considera- 
tion for purposes of recording, that term would be essential, and it would 
be impossible for one of the parties to show the true consideration. This 
result seems to frustrate rather than to further the basic purpose of the 
Statute of Frauds. 

Hanlon v. Hayes reflects the traditionally conservative attitude of the 
Illinois Supreme Court toward land transactions. However, this tradition- 
ally conservative approach in this instance negates the apparent meaning of 
Section 3 of the Statute of Frauds. ° 

D. J. McGarry 


TAXATION—Section 117(a)(1): Real Property Used in the Trade or 
Business. (Federal) 


Taxpayers inherited from their father in 1937, a one-half interest in a 
vacant, unimproved lot, together with other property. Taxpayers managed 
the inherited property for rental and income purposes, as did their father. 
The particular lot in question had been listed for sale prior to their father’s 
death by him and the co-tenant. Taxpayers joined with the co-tenant in an 
attempt to realize the highest possible price after their father’s death, but no 
sale could be made. In 1938, taxpayers had plans drawn for an apartment 
project and took an option to buy the co-tenant’s interest. The project 
could not be financed. Next, taxpayers considered building row houses and 
a drive-in restaurant. A zoning ordinance prevented the latter project. 
Taxes for 1940, 1941, and 1942 were unpaid, and taxpayers asked the co- 
tenant to buy their interest for $11,000. The adjusted basis of taxpayers’ 
one-half interest was $30,000. This offer was rejected, but a counter-offer 
of $100 was accepted by the taxpayers in 1943. Taxpayers reported the 
transaction as an ordinary business loss. The Commissioner assessed a de- 
ficiency, contending it was a long-term capital loss. The Tax Court 
sustained the Commissioner. On appeal, held: Affirmed. Taxpayers 


"It appears from the abstract of the record of the master’s hearing that the plain- 
tifts admitted on cross-examination that $155 per acre was the price agreed on by the 
parties. 

* An interesting development subsequent to the decision in Hanlon v. Hayes is 
that the counterclaimant bid the property in at $155 per acre at the partition sale. 

*Richard E. Beck, 8 TCM 126 (1949). 
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never appropriated the lot to the trade or business of developing unimproved 
real estate. It was not actually put to any use. They did no more than 
consider the idea of improving the property, and that did not constitute a 
trade or business. Beck v. Commissioner of Internal Revenue, 179 F.2d 688 
(C. C. A. 7th 1950). 

In some situations, the line between capital assets and other assets may 
be fairly easy to draw. However, among the items excluded from capital 
assets are property “used in the trade or business of the taxpayer.”? The 
meaning of this phrase is by no means clear, or, at least, its limits can not be 
clearly defined. 

The problem arises like this: Mr. Taxpayer takes a gain on the sale of 
real property held for 6 months or more and wants it classified as a long- 
term capital gain. He therefore must avoid all the tests of a “dealer” holding 
property primarily for sale to customers, as summarized in the recent case 
of Dunlop v. Oldham Lumber Co.* He must prove either that he held the 
property for investment purposes, or that it was “used in the trade or busi- 
ness.” In the latter case, it will be excluded from the definition of a capital 
asset under section 117(a)(1), but will come under section 117(j),* and a 
gain will be treated as a capital gain. If Mr. Taxpayer takes a loss, then he 
will endeavor to show that the sale of real estate was his business, and that 
he held the property primarily for sale to customers.* Or, again, that the 
property was used in the trade or business and the loss, under section 
117(j), was an ordinary loss. 

If the taxpayer sells more than one piece of property and makes a gain, 
the Commissioner will attempt to prove that his activities were extensive 
enough to constitute him a dealer, and therefore his primary purpose was 
sale and not primarily to produce income. In Louis Rubino,® taxpayer 


* Int. Rev. Cone § 117 (a) (1): “The term ‘capital assets’ means property held by 
the taxpayer (whether or not connected with his trade or business), but does not in- 
clude stock in trade of the taxpayer or other ag aod of a kind which would properly 
be included in the inventory of the taxpayer if on hand at the close of the taxable 
year, or property held by the taxpayer primarily for sale to customers in the ordinary 
course of his trade or business, or property, used in the trade or business, of a character 
which is subject to the allowance for depreciation provided in sec. 23(1),.. . or real 
property used in the trade or business of the taxpayer.” 

*178 F.2d 781 (C. C. A. 5th 1950). 

‘Int. Rev. Cope § 117(j): “For the purposes of this subsection the term ‘property 
used in the trade or business’ means property used in the trade or business, of a charac- 
ter which is subject to depreciation allowance provided in sec. 23(1), held for more 
than 6 months, and real property used in the trade or business, held for more than 6 
months, which is not (A) property of a kind which would properly be includible in 
the inventory of the taxpayer + hand at the close of the taxable year, or (B) prop- 
erty held by the taxpayer primarily for sale to customers in the ordinary course of his 
trade or business.” 

*If the property is held “primarily for sale to customers in the ordinary course of 
his trade or business,” the asset is excluded by § 117(a)(1) as a capital asset, and also 
from § 117(j), so that either a gain or a loss will be an ordinary gain or loss. 

*°8 TCM 1095 (1949). 
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built many homes and rented them by an oral lease on a month-to-month 
basis. He would sell them after they had been rented for at least six months 
and take a long-term capital gain. The court decided that taxpayer held the 
homes primarily for sale to customers. The manner in which he rented 
the property was held to be evidence that he wished to keep the property 
easily available for sale. 

If the taxpayer subdivides the property, and sells it, the dealer tests as 
laid down in Oldham Lumber Co." apply, but the decisions may still seem 
to turn on a hair-line. Only the two extremes may safely be predicted. If 
the taxpayer solicits, advertises, and has several sales without too great an 
interval between sales, he will be held to hold primarily for sale to custom- 
ers and it will be an ordinary gain or loss.* If the land was subdivided 
before the taxpayer bought or inherited the property, and he did not im- 
prove the property, or improved it only to qualify it under F.H.A., and 
he carried on no advertising nor dealt in real property with any regularity, 
then it will be held to be a capital asset. ° 

It is clear that where the taxpayer holds the property for rental pur- 
poses and then sells it, he has used the property in his trade or business *° 
and a gain is a capital gain and a loss is an ordinary loss, under section 
117(j). No difficulty, and therefore no litigation, is found where the tax- 
payer has actually used the property, such as a store site, in his business. 
But, where there has been no “conversion” of the property from the original 
use which was intended upon purchase or inheritance, the purpose for which 
the land was acquired may be determinative of the tax upon sale.“* In 
Jones v. Commissioner, ** the taxpayer purchased real estate, with the as- 
surance from the real estate broker that she could acquire adjoining land, 
for the purpose of erecting a home thereon. Taxpayer could not purchase 
the adjoining land except at an exorbitant price. Abandoning the purpose 
of building on this lot, taxpayer erected a home elsewhere and immediately 
listed the property for sale. Taxpayer made extensive improvements in an 
attempt to sell it, and upon sustaining a loss claimed the full amount as a 


*See note 3 supra. 

* Brown v. Commissioner, 143 F.2d 468 (C. C. A. 5th 1944); Snell v. Commissioner, 
97 F.2d 891 (C. C. A. 5th 1938); Richards v. Commissioner, 81 F.2d 369 (C. C. A. 9th 
1936); George J. Wibbelsman, 12 T. C. 1022 (1949); Lizzie May Jackson, 5 TCM 271 
(1946); Alexander Weil, 3 TCM 528 (1944). 

*Fahs v. Crawford, 161 F.2d 315 (C. C. A. Sth 1947); Viggo Gruy, 9 TCM 235 
(1950). 

*Fackler v. Commissioner, 133 F.2d 509 (C. C. A. Sth 1943); Nelson A. Farry, 
13 T. C. 8 (1949); Julia K. Robertson, 8 TCM 870 (1949); George W. Carnick, 9 T. C. 
756 (1947); Solomon Wright, Jr.. 9 T. C. 173 (1947); Leland Hazard, 7 T. C. 372 
(1946); I. T. 3711, 1945 Cum. Butt. 162. 

“Generally, the purpose for which the land is actually used is determinative of 
the tax, rather than the purpose for which the land is acquired. Bertie N. Price, 8 TCM 
865 (1949); Lizzie May Jackson, 5 TCM 271 (1946); Alexander Weil, 3 TCM 528 
(1944). 

2152 F.2d 393 (C. C. A. 9th 1945). 
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deduction. The court held that taxpayer suffered a capital loss, as the sale 
did not constitute a transaction entered into for profit. The problem in the 
Beck case is similar to the confusion existing as to conversion of residential 
property. Where the taxpayer has used the property as his residence and 
then moves, listing it for rent or sale, it will be deemed to be used in the 
trade or business of the taxpayer if the property is actually rented prior to 
sale.** If, however, there was no actual renting of the property before 
sale, mere listing of it for rent or sale will not be sufficient to convert the 
property to use in the trade or business. ** But, by the N. Stuart Campbell 
case, ** if the taxpayer inherited the improved realty and did not reside in 
it himself, mere listing of the property for rent before sale will be sufficient 
to convert to use in the trade or business. The Campbell case is therefore 
a relaxation of the strict rule that the property must be actually rented be- 
fore sale. In the instant case, the taxpayer inherited unimproved realty and 
also tried, and failed to convert it into income-producing property, but the 
court held there was no conversion. The only plausible distinction be- 
tween the Campbell case and the Beck case is that in the latter the taxpayer 
inherited unimproved realty which therefore had no immediate potential 
for production of income. It is questionable whether distinctions among 
the three situations should be made. If the decedent in the Campbell case 
had moved out and listed the property for rent, there would be no con- 
version unless there was actual rental of the property before sale. Yet, if he 
dies and the taxpayer inherits, mere listing of the property for rent is suf- 
ficient for conversion. Again, when one moves from his home it at once 
has the same potential for producing income as if he died and left it to his 
heir, but a different result follows. The question of what actually con- 
stitutes conversion is therefore left unanswered. It would seem that as a 
policy matter, to aid the administration of the revenue laws, actual renting 
of the property before sale would be the best and clearest rule. 

A further problem arises where the taxpayer buys the property with 
the intention of using it in his trade or business, but finds himself unable to 
do so, and subsequently sells it without going past the planning stage. In 
Carter-Colton Cigar Co.,1* the Tax Court said that where the real estate 
was acquired for use as its principal place of business the property is devoted 
to and used in the business of the taxpayer during the planning and build- 
ing stage preparatory to actual occupancy, and its character continues even 
after the planned use becomes impossible. The Commissioner has since 
acquiesced in this decision. ** The Carter-Colton case and the instant case 


Leland Hazard, 7 T. C. 372 (1946); M. T. Thomas, 5 TCM 805 (1946). 

* Phipps v. Helvering, 124 F.2d 292 (C. A. D. C. 1941); Morgan v. Commissioner, 
76 F.2d 390 (C. C. A. 5th 1935) (the garage was rented but the residence was not): 
Warren Leslie, Sr., 6 T. C. 488 (1946). 
*§ T. C. 272 (1945). 
*9 T. C. 219 (1947). 
1947-2 Cum. Butt. 1. 
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can perhaps be distinguished on one fact, and the dissenting judge in the 
Beck case thought they were not distinguishable in principle. ** The Tax 
Court in the Beck case said: “We think acquisition of real estate for actual 
use as the principal place of business . . . differs greatly from the situation 
here. . . Though inheritance has been called a neutral factor, it indicates here 
that the acquisition of the property was not because of necessity in the 
business, as in the Carter-Colton case.” ?® 


In view of the decision in the instant case, if the taxpayers could have 
shown that they were in the business of developing unimproved property, 
plus the initial plan, the court would have accepted the Carter-Colton 
case as squarely in point and held that the property was “used in the trade 
or business of the taxpayer”—that a business use existed in fact. *° It is im- 
possible to say exactly how far a taxpayer must go before he is using the 
property in his trade or business, but it would seem that mere intent plus 
initial plans, followed by abandonment of this original intent and sale, is 
not sufficient unless the intended use is closely integrated with the tax- 
payer’s established and primary business, and the original intent is capable 
of fulfillment at the time of purchase. ** The decision in the instant case 
cannot be criticized on the basis of authority, but it sheds little light on the 
question of when one’s property enters the realm of property used in the 
trade or business and is no longer a capital asset. 


Joun F. McKinzie 


TAXATION—Tax on Sales Made Out-of-State by Foreign Manufacturer 
with Local Retail Outlet Not a Violation of the Commerce Clause. 
(Illinois) 


Appellant is a Massachusetts corporation engaged in the business of 
manufacturing and selling abrasives, and for that purpose it maintains an 
office and warehouse in Chicago. It stocks 18,000 items of inventory in the 
Massachusetts plant and 3,000 items in the Chicago branch. In this office 
it maintains a staff of technical advisers and engineers for service to its cus- 
tomers, but they do not solicit or accept orders for the corporation’s goods. 
Orders are accepted at the Chicago office from Illinois consumers and 


* See Beck v. Commissioner, 179 F.2d 688 (C. C. A. 7th 1950) (dissenting opinion). 

* Richard E. Beck, 8 TCM 126, 130 (1949). 

* Taxpayers admission in their sworn protest that their only interest in the prop- 
erty was to dispose of it at the best available price may have prejudiced their case. 
See S. E. Boozer, 6 TCM 1021 (1947). 

* In Montell Davis, 11 T. C. 538 (1948), taxpayer bought a lot with the purpose of 
erecting a paint shop thereon. He was in the automotive business and the shop would 
be for painting autos. The property had one month prior to purchase been zoned 
“residential.” Upon being denied a building permit, he sold the property. The court 
held that he had never used the lot in his trade or business. He bought a lot expressly 
forbidden by local law from so using it. 
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filled out of stock if available, and otherwise they are sent on to the home 
office, which also receives orders directly from Illinois customers. Mer- 
chandise is sent from the home office directly to the customer in some cases 
and in others is sent in separately packaged lots to the Chicago warehouse 
for distribution to Illinois users. 


The State Department of Revenue assessed an Illinois Retailers Oc- 
cupation Tax against the appellant on all merchandise sold to Illinois 
customers and appellant paid the tax under protest. After an unsuccessful 
attempt to recover a portion of the tax from the department, a complaint 
was filed in the circuit court of Sangamon County. From an adverse de- 
cision in that court the company appealed to the Illinois Supreme Court. 
Appellant admits its tax liability on orders filled from its Chicago inventory 
but claims that collection of the rest of the tax is a violation of the commerce 
clause of the federal Constitution. Held: Affirmed. A state tax on inter- 
state commercial transactions restricted to that portion of the business 
particularly connected with the taxing state is not a violation of the com- 
merce clause. Norton v. Department of Revenue, 405 Ill. 314, 90 N. E.2d 
737 (1950). * 

The Illinois tax, although popularly referred to as a sales tax, is correctly 
entitled the Illinois Retailers Occupation Tax and in form it is a license tax 
imposed for the privilege of doing a retail business within the state. The 
amount of the tax is measured by the gross receipts from the sale at retail 
of tangible personal property.* The nature of the tax was explained in the 
case of Standard Oil Co. v. Dept. of Finance? in which the company, ad- 
mittedly a retailer within the meaning of the statute, attempted to recover 
taxes paid under protest on sales where delivery and transfer of title took 
place outside the state. The company contended that there were two 
elements necessary to constitute a taxable transaction; first, a person engaged 
in the occupation in Illinois of selling tangible personal property at retail, 
and secondly, a sale within the state of such property. The department 
took the position that if there was a person in such a classification, then all 
of his sales both within and without the state were to be included in measur- 
ing the amount of the tax if the ultimate consumption took place within the 
state. In upholding the view of the department, the Court said: 

“If the legislature had intended that the sales at retail, to constitute an 

occupation, should be limited to those occurring within the state, it 
would undoubtedly have inserted such limitation in the definition given 


* Petition for certiorari was filed June 15, 1950. 

‘Itt. Rev. Srat., c. 120, § 441: “A tax is imposed upon persons engaged in the busi- 
ness of selling tangible personal property at retail in this state at the rate . . . of the 
gross receipts from such sales ... .” 

* 383 Ill. 136, 48 N. E.2d 514 (1943). In that case contracts were made in Illinois 
resulting in delivery and passage of title to petroleum products outside the state for use 
within Illinois. 
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in section one. We conclude that the words ‘in this state’ in the part of 
the statute under consideration refer to the locale where the person to 
be subjected to the tax shall carry on the occupation.” * 


In deciding the Standard Oil case the Court pointed out that the issue of 
constitutionality was not raised by the pleadings and was therefore not con- 
sidered, but in the instant case the complaint contends that the statute as so 
interpreted is a violation of the commerce clause of the United States 
Constitution. ¢ 


Examining the facts given in the report, it would seem that there are at 
least four classes of sales involved: (1) those where the order is received at 
Chicago and forwarded to Massachusetts, with shipment being made from 
there to Illinois customers via the Chicago warehouse; (2) where the order 
is received at Chicago and forwarded and shipment is made directly from 
the plant to the Illinois customer; (3) where the order is received at the 
home office and shipment is made via Chicago; (4) where the order is re- 
ceived at the home office and shipment is made directly to the Illinois 
customer. At least in the fourth class of transactions it would appear that 
there is serious doubt as to the power of the state to collect such a tax. 


The decisions of the United States Supreme Court on the constitution- 
ality of state taxes imposed on interstate commercial transactions are not 
squarely in point, but some recent cases suggest the difficulty. In Mc- 
Goldrick v. Berwynd-White Coal Co. * a state sales tax was upheld on trans- 
actions where the contract was made, a sales office was maintained, and 
delivery given in the taxing state. In General Trading Corp. v. State Tax 
Commission ® a use tax was upheld where the only local incidents were 
solicitation of the orders and delivery within the state. The tax was imposed 
on the privilege of consumption by local residents, and the seller was re- 
quired to make collection for the state. But in McLeod v. J. E. Dilworth 
Co. collection of a sales tax was denied where the only local incidents 
were the solicitation of the order and use within the state. The Court held 
that it was immaterial that a use tax could have been imposed on the same 
transaction and the seller required to collect the tax. In such case the 
taxable transaction (use) would have been local, but as the tax statute was 
written the transaction to be taxed was a sale, and the sale in this case was 
not sufficiently local. 


In the twin cases of Nelson v. Sears Roebuck® and Nelson v. Mont- 
gomery Ward, ® the seller was required to collect Iowa use taxes. In those 


3 Id. at 142, 48 N. E.2d at 517. 

“Had the question been raised, there probably would have been sufficient local 
incidents to sustain the tax as a sales tax under the commerce clause of the Constitution. 

5309 U. S. 33, 60 Sup. Cr. 388, 84 L. Ed. 565 (1939). 

*322 U.S. 335, 64 Sup. Cr. 1028, 88 L. Ed. 1309 (1943). 

*320 U. S. 728, 64 Sup. Ct. 87, 88 L. Ed. 430 (1943). 

®312 U.S. 359, 61 Sup. Cr. 586, 85 L. Ed. 888 (1940). 

* 312 U. S. 373, 61 Sup. Ct. 593, 85 L. Ed. 897 (1940). 
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cases there was a sales tax imposed on the sale of merchandise through the 
companies’ retail outlets in Iowa and a use tax on the merchandise sold by 
catalogue. Both taxes were upheld and the difference in the incidence of a 
sales tax and a use tax was pointed out. In Central Greyhound Lines v. 
Mealey, *° the New York gross receipts tax was held valid as applied to the 
receipts of an interstate bus route attributable to the New York portion of 
such routes, and invalid as applied to such receipts attributable to the out-of- 
state portions of such routes. A slightly different situation was presented 
by Adams Mfg. Co. v. Storen™ where the Indiana gross receipts tax was 
held invalid as applied to the total receipts of a local manufacturer from 
sales made for use both within and without that state. In both the latter 
two cases the element of apportionment was held to be the basis for the 
decision. It would thus appear that the cases require a sufficient local in- 
cident to support such taxes. Consumption within the state has been held 
sufficient for a use tax and insufficient for a sales tax, and similarly if the tax 
is on gross receipts there must be apportionment of such receipts between 
those transactions having local incidents and those not having local incidents. 

Referring to the instant case, we find the decision mentioning appor- 
tionment, and although there is no express statement that apportionment is 
present, the implication is that there is the proper degree of apportionment of 
the complainant’s total receipts measured on the basis of goods destined for 
consumption in Illinois. Further, the statute measures the tax by “the gross 
receipts from such sales.” The present case differs from the Adams Mfg. Co. 
case in that here the local tax was imposed on a sale made out-of-state for 
local consumption and in the Adams case a local tax was imposed on the 
local sale made for out-of-state consumption. The Illinois Court seems to 
feel that this distinction makes the transactions in question sufficiently local. 
On the other hand the Court cites the use tax cases above mentioned and 
seems to rely heavily on them. Since some of the individual sales would 
clearly fall within the situation presented by the Dilworth case and since 
the Court refuses to differentiate between the degree of local incidents 
present in the various classes of transactions, it would appear that the Court’s 
measure of apportionment must be based more on use than on sales, a strange 
position in view of the statutory language. Further, the use taxes which 
have been sustained have applied the tax to the privilege of consumption by 
the customer, making the seller only the agent of the state for the collection 
of the taxes, a vital difference as pointed out previously in the Dilworth case. 
Having indicated that the tax could be sustained either as an apportioned 
gross receipts tax or as a use tax, the Court then discusses the facts which 
clearly put appellant within the definition of a retailer under the taxing 
statute and again cite the Standard Oil case. The inference that is made is 


* 334 U. S. 653, 68 Sup. Cr. 1260, 92 L. Ed. 1633 (1947). 
™ 304 U. S. 307, 58 Sup. Ct. 913, 82 L. Ed. 1365 (1937). 
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that the Court is not bound by any of the federal decisions because none of 
them decide the validity of a tax exactly like the one here involved. 

In the area of state taxation of interstate commercial transactions there 
appear to be two general principles which may be stated without fear of 
contradiction: that a state may not unduly burden interstate commerce by 
taxation, and that the commerce clause is not intended to allow such com- 
merce to escape its fair share of taxation. The hard question of course, and 
one which is continuing to cause the United States Supreme Court a great 
deal of difficulty, ** is how to devise a test which may be applied to a scheme 
of taxation to see that it falls within these principles. A full examination of 
the cases and the trends of the decisions in this area is beyond the scope of 
this note, but it might suffice to say that there is no clear cut test consistently 
followed by the highest federal court. If the Illinois Court means that the 
Retailers Occupation Tax is neither a sales tax, a use tax, nor a gross receipts 
tax as those terms have heretofore been used in the federal cases, but is a 
license tax required for the privilege of engaging in the business of selling 
at retail within the state, with gross receipts from sales of goods for use 
within this state being the measure of the tax, then they are making a very 
fine distinction. However, such fine distinctions seem to be the deciding 
factors in many of the cases, and by way of dictum the United States Su- 
preme Court recently said: 


“As a practical matter (a state) can make such commerce pay its 
way ... apart from taxing the very sale. Thus it can tax local manu- 
facture even if the products are destined for other states.” ** 

It may be noted that in the situation referred to the tax was on the privilege 
of manufacturing measured by gross receipts from sales. * 
Tuomas S. Sty 


TAXATION—Validity of an Apportioned Net Income Tax as Applied 
to a Carrier Engaged Exclusively in Interstate Commerce. (Federal) 


The Corporation Business Tax Act of Connecticut, enacted in 1935 and 
amended in 1939, imposed a tax of 2% on every corporation carrying on 
business within the state, to be measured by the net income received from 
business transacted within the state.’ The act contained provisions for al- 
location of net income where the business was carried on partly outside the 
state. The allocation fraction for net income was found as the mean or 


” For a brief and illuminating article on trends in the decisions of the United States 
Supreme Court in this area see Gross Receipts Taxes on Interstate Transactions or Ain't 
God Tough on Indiana by Mr. Allison Dunham in which the dilemma of the state taxing 
official is pointed out. 47 Cor. L. Rev. 211 (1947). 

*Freeman v. Hewit, 329 U. S. 249, 255, 67 Sup. Ct. 274, 278 (1946). 

“See American Mfg. Co. v. City of St. Louis, 250 U. S. 459, 39 Sup. Ct. 522, 63 
L. Ed. 1084 (1918). 

2 Conn. Gen. Srat., c. 91, § 1896 et seg. (1949). 
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average of three ratios: that of tangible property of the taxpayer within the 
state to all tangible property of the taxpayer; that of wages and salaries paid 
within the state to all wages and salaries; and that of gross receipts assign- 
able to the state to all gross receipts. Complainant, a Missouri corporation 
with headquarters in Chicago, was engaged exclusively in interstate trucking 
between the East Coast and Chicago and St. Louis. The corporation main- 
tained two leased terminals in Connecticut. It had also a bank account, 
some personal property and a few employees within the state. Most of its 
trucks were leased from a transport company having the same ownership 
and officers. The Tax Commissioner assessed a tax against the corporation, 
pursuant to the provisions of the act. The complainant brought suit in the 
federal district court for an injunction and a declaratory. judgment as to its 
non-liability for the tax on the ground that it was a burden on interstate 
commerce. The district court held the act inapplicable to the complainant so 
as to avoid decision of constitutional issues.? The circuit court of appeals 
reversed, holding the tax applicable to the corporation and constitutional. * 
The Supreme Court in turn reversed and remanded the cause to the district 
court with directions to retain the bill pending institution of proceedings in 
the Connecticut courts on the applicability of the tax and its validity under 
the state constitution. * The Superior Court of Connecticut held the tax ap- 
plicable to the corporation, good under the state constitution but invalid 
under the commerce clause of the federal Constitution. * The Supreme Court 
of Errors upheld the lower court on the local issues, but refused to decide 
the federal constitutional issue on the ground that it was still before the 
federal courts. *° The Tax Commissioner then moved to dissolve the injunc- 
tion in the district court. The district court then held the tax unconsti- 
tutional as a burden on interstate commerce and denied the motion.* On 
appeal, held: The imposition of the tax on the corporation resulted in no 
unconstitutional burden on interstate commerce. Reversed, with directions 
to enter judgment for the defendant. Spector Motor Service, Inc. v. O’Con- 
nor, 181 F.2d 150 (C. C. A. 2d 1950). ® 

In arriving at its conclusion, the court employed both the “multiple 
burden” and “direct-indirect” tests. Under the former only state taxes on 


* Spector Motor Service, Inc. v. McLaughlin, 47 F. Supp. 671 (D. Conn. 1942). 

* Spector Motor Service, Inc. v. Walsh, 139 F.2d 809 (C. C. A. 2d 1943). 

‘Spector Motor Service, Inc. v. McLaughlin (Walsh, Substituted Defendant), 323 
U. S. 101, 65 Sup. Cr. 152 (1944). 

*Spector Motor Service, Inc. v. Walsh, 15 Conn. Sup. 206 (1947). 

*Spector Motor Service, Inc. v. Walsh, 135 Conn. 37, 61 A.2d 89 (1942). 

"Spector Motor Service, Inc. v. McLaughlin (O’Connor, Substituted Defendant), 
88 F. Supp. 711 (D. Conn. 1949). 

* The litigation in the present case is an excellent illustration of how not to bring a 
lawsuit. It will be noted that the case spent eight years in the various courts. A sub- 
sidiary point of the case, not referred to in the main text, is that the subsequent declara- 
tion of an adequate state remedy did not oust the federal courts of jurisdiction in this 


particular case. 
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interstate business are invalid which might with equal right be imposed by 
other states so that interstate commerce would bear a heavier tax load than 
intrastate commerce. *® If such a tax is fairly apportioned, this objection is 
removed. *° The tax involved here insured extraordinary fairness in that the 
tax was apportioned only according to a standard set by the triple test of 
tangible property, wages and salaries, and gross receipts within the state 
as against the taxpayer’s totals everywhere. If every other state in which 
the taxpayer did business levied a similar tax, still there would be no dis- 
crimination against interstate commerce in favor of purely local commerce. 


On the other hand, if the “direct-indirect” test were the criterion, the 
result was no different, the court concluded. That doctrine is that a tax 
which burdens interstate commerce directly is invalid, while one that only 
indirectly burdens it can be sustained. A gross receipts tax is obviously a 
direct burden, since it takes a share from every dollar of sales regardless of 
whether the sale was profitable. A net income tax, however, only arises 
where a gain is shown over and above expenses and losses. It is thus an 
indirect burden and has been sustained by the Supreme Court. * 


The court of appeals, of course, had its problem made easier by the 
construction placed upon the act by Connecticut’s highest court. The 
Supreme Court of Errors denominated the tax “an excise upon the franchise 
of corporations for the privilege of carrying on or doing business within 
the state, whether they be domestic or foreign.” But whatever name be 
given to the tax, it seems clear that the decision of the court of appeals up- 
holding it is a correct one. Recent rulings by the Supreme Court would 
seem to leave not much doubt about the matter. In Memphis Natural Gas 
Co. v. Stone the Court sustained a Mississippi franchise tax on corpora- 
tions doing business within the state, measured as a percentage of the capital 
used in the state, albeit by a questionable majority. Likewise in Interstate 
Oil Pipe Line Co. v. Stone, ** the Court approved, again by a dubious major- 
ity, a Mississippi tax measured by gross receipts crudely apportioned by limit- 
ing the tax to receipts for transporting oil on pickup lines within the state to 


* This doctrine has been stated several times by the Supreme Court. McGoldrick v. 
Berwind-White Coal Mining Co., 309 U. S. 33, 60 Sup. Ct. 388 (1940); Gwin, White & 
Prince, Inc. v. Henneford, 305 U. S. 434, 59 Sup. Ct. 325 (1939); Adams Manufacturing 
Co. v. Storen, 304 U. S. 307, 58 Sup. Ct. 913 (1938); Western Live Stock v. Bureau of 
Revenue, 303 U. S. 250, 58 Sup. Ct. 546 (1938) . 

* Central Greyhound Lines of New York v. Mealey, 334 U. S. 653, 68 Sup. Ct. 
1260 (1948); West Publishing Co. v. McColgan, 328 U. S. 823, 66 Sup. Ct. 1378 (1946), 
affirming 27 Cal.2d 705, 166 P.2d 861 (1946). 

" Bass, Ratcliff & Gretton, Ltd. v. State Tax Commission, 266 U. S. 271, 45 Sup. 
Ct. 82 (1924), on an apportioned basis; United States Glue Co. v. Town of Oak Cree 
247 U. S. 321, 38 Sup. Cr. 499 (1918). 

% 335 U. S. 80, 68 Sup. Cr. 1475 (1948). 

* 337 U. S. 662, 69 Sup. Cr. 1264 (1949). 
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the interstate pipelines. It is submitted that the tax involved in the principal 
case is much fairer in its application, from an economic viewpoint, than 
either of these. 

Moreover, a net income tax has been held good even when the net in- 
come was derived wholly from interstate business.’* An apportioned net 
income tax has been held valid under the due process clause of the Four- 
teenth Amendment. ** However, the commerce clause is an even greater 
restriction on the power of the states to lay taxes than the Fourteenth 
Amendment. * But the Court has held that a gross receipts tax, properly 
apportioned, is valid under the commerce clause.’* A fortiori it would 
seem that an apportioned net income tax would be upheld under that clause, 
since it is an even lesser burden—if it can properly be called a burden in any 
sense. Especially is this so, where the tax is so eminently equitable in that a 
triple standard is set as a basis for an allocation fraction. The tax in no man- 
ner discriminates against interstate commerce. It is one that can be levied 
by every other state in which the company does business with equal right 
and with no resulting burden on commerce. It is a reasonable excise for the 
protection and privileges which the state grants to all alike. 


It seems clear, from these considerations, that the result reached in the 
principal case is sound. The effect of the decision is to sustain the validity 
of an old formula as applied to a new situation—one where the commerce 
in which the taxpayer was engaged is exclusively interstate, instead of 
partly interstate and partly local. The decision recognizes the efforts of 
the states to make interstate businesses bear their fair share of the expenses 
of local government, the benefits of which they reap. 


Wii B. DavenPortT 


‘* Memphis Natural Gas Co. v. Beeler, 315 U. S. 649, 62 Sup. Cr. 857 (1942), where 
a foreign corporation was commercially domiciled within the taxing state and the in- 
come was derived from interstate operations within the state; United States Glue Co. v. 
Town of Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499 (1918), where a tax was levied on 
the net income of a domestic corporation, 85% of the taxable income of which was de- 
rived from interstate sales. 

* Butler Bros. v. McColgan, 315 U. S. 501, 62 Sup. Ct. 701 (1942); Underwood 
Typewriter Co. v. Chamberlain, 254 U. S. 113, 41 Sup. Cr. 45 (1920). Cf. Hans Rees’ 
Sons v. North Carolina, 283 U. S. 123, 51 Sup. Ct. 385 (1931), upsetting an arbitrary ap- 
portionment by North Carolina taxing authorities. 

** Hughes Bros. Timber Co. v. Minnesota, 272 U. S. 469, 47 Sup. Ct. 170 (1926); 
Champlain Realty Co. v. Town of Brattleboro, 260 U. S. 366, 43 Sup. Ct. 146 (1922). 
Though the property is physically within the state, which is a sufficient jurisdictional 
basis for taxation under the Fourteenth Amendment, still the state cannot exercise its 
taxing power upon it if it is in the stream of commerce. 

See cases cited note 10 supra. 
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